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Tue silver question has been pretty ex- 
haustively discussed in the Senate during the 
past fortnight, but nothing definite has been 
decided upon, and whether we are to have 
any, and if so what, legislation upon the sub- 
ject this session is hard to predict. One 
curious thing has arisen during the course of 
the discussion. ‘The assertion has been posi- 
tively made by Senators Daniel, Stewart and 
others, that the section of the act of 1873, 
which demonetized silver, was inserted surrep- 
titiously and without the knowledge of many 
Senators who, when voting for the measure, 
were not aware of this clause. This is just 
as positively denied by other members, who 
state that the subject of dropping the silver 
dollar was before the country and Congress 
for two years previous. Senator Sherman 
stated that “the fact that the silver dollar 
was dropped from that bill was as bold and 
palpable as any fact of legislation in the 
history of our country.” 

While on questions of folicy opinions 
naturally differ, it seems strange that matters 
of fact should be the subject of such differ- 
ences. 


Mr. Picker, of South Dakota, who re- 
cently introduced the bill to establish sub- 
treasuries for the receipt of farm produce 
has, it would seem, earned his title to that 
name, for the measure introduced will have 
the effect, as current report goes, of placing 
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several members of the House in a pickle. 
Their convictions are strongly against the 
measure, while the majority of their constitu- 
ents are strongly in favor of it, hence their 
predicament. " 

The bill, it will be remembered, provides 
for the establishment in every county of the 
United States of a Government warehouse to 
be known as a sub-treasury, and to be in 
charge of a superintendent elected by the 
people. At these warehouses, which are to 
be erected by the Government and provided 
with all the modern facilities and machinery, 
farmers may deposit wheat, corn, oats, cotton 
and tobacco, and receive therefor treasury 
notes equal to 80 per cent. of their market 
value, which is to be determined by the ware- 
house superintendent. 

The bill has been in the hands of the Ways 
and Means Committee, and will be shortly 
reported for action by the House with, as we 
understand, a unanimous unfavorable recom- 
mendation. In another column we present a 
brief synopsis of some of the arguments 
made in its behalf before the committee. 


ALso in the interest of the farmers is a bill 
introduced by Senator Stanford carrying out 
ideas previously expressed by him, where- 
under a land loan bureau is to be established 
in the Treasury Department, and money to 
be lent by the Government on farm mort- 
gages at 2 per cent. interest, the money to be 
printed for this express purpose, and to be a 
legal-tender for public and private debts. 

The New York Zvening Post has suggested 
that a more expeditious and economical mode 
of reaching the same result would be to make 
every man’s check or due-bill legal-tender to 
a certain amount, say one-half the value of 
his property. This is a valuable suggestion, 
and possibly the Senator may be induced to 








32 THE BANKING LAW JOURNAL. 


accept it as an amendment to his original 
measure. 


THe ase of Ouderkirk vy. Central Na- 
tional Bank, found herein, will make inter- 
esting and valuable reading for all bankers 
who care to know the duty and liability they 
are under in the safe keeping of collaterals 
pledged with them for loans. 

In the case presented, the loans for which 
bonds had been pledged as collateral had all 
been paid, but the bonds were retained by 
the bank for safe keeping and to be held as 
future security, unless withdrawn by the 
owner. 

The court, fixing the rule of care required 
of the bank in their custody under such cir- 
cumstances, holds that it is not to be re- 
gardedas a gratuitous bailee, but as receiving 
compensation for the bailment, and con- 
sequently chargeable with a high degree of 
care in the keeping of the securities. Look- 
ing into the evidence, the court finds that the 
bank omitted to exercise not only a high de- 
gree of care, but even what is denominated 
ordinary or reasonable care, this, of course, 
resulting in a judgment making it responsible. 

The discussion of the various acts of 
omission and commission on the part of the 
bank’s officers and directors in the custody of 
its own and of other’s property, and the 
presentation of the various rules of care and 
liability imposed in cases of special deposits, 
will give the reader a good idea of what is 
required of a banker in this regard, and in 
what cases liability will follow loss of the de- 


posit. 


THERE have already met, and during 
the spring there will meet, in annual session, 
bankers’ associations in a number of the 
states. Not only are these meetings de- 
sirable in presenting an opportunity for the 
‘forming of agreeable acquaintanceships and 
the interchange of social pleasantries, but the 
substantial benefits to be derived from such 
gatherings cannot be overestimated. The 
bankers are a class intimately connected 
with the wealth and prosperity of the com- 


munity, and their business and training 
makes them eminently fit judges to discern 
and recommend those measures and policies 
which are for the best interests of the com- 
monwealth. 

These meetings afford an opportunity for 
the intelligent discussion of all topics affect- 
ing the general welfare, and the conclusions 
reached as the result of the deliberations had 
are accorded weight in the shaping of 
needed legislation or the repeal of injurious 
laws. 

We would like to see the number of state 
associations increase, until every state in the 
Union had its bankers’ association. 


NoruinG has been heard of late of the 
“ Butterworth bill,” levying a tax on pur- 
chases and sales for future delivery, on cotton 
and all hog products of five cents per pound, 
and on wheat, corn, oats, barley and other 
grains of twenty cents per bushel. This 
bill was once favorably recommended by the 
House Committee on Agriculture, but it 
went back again, and numerous protests and 
arguments wefe made against its passage. 
The bill now sleeps in committee, but we 
are unable to report whether it is simply 
ordinary repose, a Rip Van Winkle, sleep or 
the sleep of death. 


ATTENTION is invited to our discussion in 
the column of “ Queries and Replies” of the 
right of a city to tax, for city purposes, the 
shares of non-residents of a national bank, 
located therein, as well as resident share- 
holders. While the opinion of Judge Hughes, 
of the federal court in Virginia, therein 
quoted, has been expressed to the contrary, 
we think, from the reasons and considera- 
tions advanced, that such a right exists. 

On this, as well as all other questions dis- 
cussed, we invite the views of our readers. 
We want them to take an interest in these 
questions which directly affect their busi- 
ness, and to state their own views and im- 
pressions. 
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SUB-TREASURIES FOR PRODUCE. 


A brief synopsis of the argument of Mr. Living- 
stone, the national lecturer of the Farmers’ Alli- 
ance, made before the House Committee on Ways 
and Means, May 15th, in favor of the Pickler bill 
_ for the establishment of sub-treasuries for the de- 
posit of farm produce, and the issue of treasury 
notes thereon. 

At the hearing of the Farmers’ Alliance 
representatives before the Ways and Means 
Committee on May 15th, Mr. Livingstone, 
the national lecturer of the organization, said 
he had found much apprehension in Wash- 
ington respecting the object of the Alliance. 
They had not beset Congress, but had been 
attending strictly to their own business. 

A wrong impression, one without a word 
of truth, was that the Alliance was clandes- 
tinely seeking to displace the ruling political 
parties. ‘The farmer had been told that a 
proper adjustment of the tariff and of the 
silver question was all that was necessary for 
the farmer's relief. The tariff had nothing to 
do with the measure recommended by the 
Alliance. ‘The Sub-Treasury Bill fixed the 
price at which he sold his goods. ‘The Alli- 
ance representatives had not been insolent ; 
at least there was no intention of being in- 
solent. They had talked plainly, straight 
from the shoulder. ‘They asked—demanded 
—he was not sure about terms—that Con- 
gress do what it could to pass the Sub-Treas- 
ury Bill. Fifty-eight homes—farmers’—had 
been sold at auction in Connecticut in one 
day this week. The farmers wanted relief ; 
they knew how to get it. They had about 
made up their minds to let partisan politics 
alone, for a while at least. 

Representative Clements, of Georgia, had 
sought to have the farmers’ lands taken as 
security in national banks. Somehow, Con- 
gress had refused to do it. ‘The national 
bank system must be broken up. Farmers 
had to secure loans at excessive rates of in- 
terest. There was no justification for that. 


Mr. Flower, of the committee, asked if the 
manufacturer did not have to pay the same 
interest. 

Mr. Livingstone replied that he did not. 
‘There was a difference between watered 
stock concerns and the farmer’s real estate, 
yet the latter was made the worst security in 
the country. 


He quoted President Lincoln’s prophecy 
that corporations wculd be enthroned, that 
the property of the country would be con- 
centrated, and that the republic itself would 
be overthrown. ‘The last prediction had not 
been fulfilled; but the others had been. 
One-twentieth of the people of this country 
owned three-fifths of the property. He also 
quoted Garfield, Jefferson and Calhoun, and 
said that what they had recommended was 
just what the Alliance asked. If Congress 
refused to approve the sub-treasury plan, 
then let it remove the restrictions hedging in 
the national banking system. ‘The farmers 
would care nothing about combinations and 
concentration of money if they could hold 
their crops in sub-treasuries and were not 
compelled, as at present, to sell them at 
stated times. He could thus escape the 
speculator. It would be a godsend to this 
country to pass the Sub-Treasury Bill, for the 
reason (if for no other) that there would not 
be a bucket-shop left in the United States. 
The day of speculation in crops would be 
done away with, and the producers and the 
consumer would be brought together. It 
had been charged that the farmers would 
form atrust. It was against the farmer's 
nature; he had to rush his crop to market. 
If cotton went up one-eighth of a cent, every 
farmer would be seen hitching up his team 
the next morning. He would be afraid that 
the one-eighth of a cent would get away from 
him. Then the farmers would have but a 
year’s privilege, while the banks had twenty 
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years. ‘This plan was not held out as a per- 
fect measure. All legislation was the result 
of compromise. The gentleman from New 
York (Mr. Flower) had predicted that the 
children would be put to work in the ware- 
houses and the women in the fields. ‘The in- 
ference was that the men under a paternal 
government would be too lazy to work. 

Mr. Flower.—Look at Germany to-day. 

Mr. Livingstone denied that such a result 
would follow. Could there be a government 
more paternal than ours—paternal to the 
banks, he meant. He did not favor a pater- 
nal government. If the highway were open 
to entefprise and energy the farmer would be 
satisfied. But the farmer had stood around 
waiting long enough. He had to have re- 
lief; it was a ground-hog case. Sixteen 
millions would build all of the warehouses 
that the Alliance wanted. What good were 
river and harbor improvements to the debt- 
ridden, oppressed farmer? Never more than 
a third of the cotton crop would be ware- 
housed. When the certificates issued on that 
crop came in they would meet the need of 
the wheat crop, and then the tobacco crop, 
and so on. ‘There would not be excessive 
changes in the volume of the currency. 

Mr. Flower asked why the warehouses 
were to be used only for oats, wheat, corn: 
tobacco and cotton? Why not put in the 
pet wool, and rice, and cheese, and pork, etc.? 

Mr. Livingstone replied that these other 
staples were protected by a high tariff, 75 per 
cent. for wool alone. 

Mr. Flower read a table to show that staple 
crops had fluctuated more than 50 per cent. 


within thirty years, and asked if that did not 
demonstrate the instability of the proposed 


currency. May heaven have mercy upon 
this country when a thousand millions of car- 
rency was suddenly called in, as it might be 
under such a fluctuation. 

Mr. Livingstone replied that the fluctua- 
tions had been caused by the fact that the 
farmers had been compelled to sell crops at 
adverse times, something the bill proposed to 
remedy. In conclusion he said that if the 
committee thought that the landed basis was 
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the best ; if they could, not accept the crop 
basis, let them put itin. Do something to 
relieve the farmer. Report the bill to the 
House in some shape, so that it could be 
acted upon. Don’t make it a question of 
tariff, but let the bill stand on its merits. 


Referring to the above proposed scheme, 
Senator Carlisle, in a recent eommunica- 
tion to a gentleman in Alabama, in response 
to a request for his views thereon, set forth ° 
at length his reasons why the proposed plan 
for the relief of the farmers would be in- 
jurious instead of beneficial, not only to 
them, but to all the other people of the 


country. Among other things the Senator 
said : 

‘**There are more than 2,400 counties in the 
United States, but not more than one-third of 
them, if that many, produce and sell annually 
more than $500,000 worth of wheat, corn, oats, 
cotton and tobacco, and therefore not more than 
one-third of them could possibly avail themselves 
of this plan if it were adopted. It will be seen, 
therefore, at the very outset that it is a plan to 
compel the Government to issue and distribute 
money for the benefit of the people living in the 
rich and productive counties, at the expense of 
the people living in the poorer and less pro- 
ductive ones. Moreover, it is a plan to enable 
unscrupulous speculators to take advantage of 
the farmers’ pecuniary necessities and extort ex- 
orbitant prices for food from people who reside 
in cities, towns and villages, and from people 
who reside in the country, but do not own those 
particular agricultural products. 

**It is evident that no farmer will subject him- 
self to the labor and expense of transporting his 
products to the public warehouses and to all the 
other charges which he must pay for storage, for 
handling and for taking care of them while there, 
when he has barns and granaries at home, unless 
he is in debt and absolutely needs the money 
which the Government is to advance, and if he is 
in that unfortunate condition, from what source is 
he afterward to acquire the means to redeem the 
products by returning the money and interest and 
paying the warehouse charges? In a great 
majority of cases he will never be able to redeem 
them, but will be forced to lose the remaining 20 
per cent. of the value of his products, or sell his 
warehouse receipt for whatever he can get for it, 
which will be very little, for it must be remem- 
bered that after he gets his warehouse receipt he 
has a remaining interest of only 20 per cent., less 
charges for interest, storage, etc., and this is all 
he can dispose of. 

‘*He will find the time rapidly approaching 
when he must have money to redeem his pro- 
ducts or sell his small remaining interest in them 
or allow them to be sold at public auction by the 
Government ; and this will be the golden oppor- 
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tunity of the speculators, whose agents will swarm 
all over the country, ready to take the warehouse 
receipts from the embarrassed owners for a merely 
nominal sum. The receipt is simply a privilege 
of redemption, like a pawnbroker’s ticket, and 
the farmer being himself unable to redeem, will 
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be forced ultimately to dispose of it at any price 
offered. I do not think that any considerable 
number of intelligent people in this country will 
unite in asking the Government to establish a 
system which will compel them, in a large number 
of cases, to sacrifice the products of their labor.” 


——_+—___—_ 


RECOVERY OF MONEY PAID ON FORGED SIGNATURE 
OF. DEPOSITOR. 


Another contribution to the literature up- 
on the subject of the responsibility of a bank 
who mistakes its depositor’s signature and 
pays his supposed check, and its remedy to 
recover the money back, is furnished by the 
Court of Appeals of Kentucky in a case 
published herein. ‘The cases upon the sub- 
ject seem to spring up with alarming fre- 
quency. In the early days of our publica- 


tion we devoted considerable time and space 
to the law of forged paper, and published a 


series of articles on the duties, liabilities and 
remedies of banks making payments thereon. 
The first article of the series treated of the 
remedy which a bank had to recover back 
money paid on the forged signature of its 
depusitor, which is the subject discussed in 
the present case. That article appears in 
No. 3 Vol. 1 at page 69. Subsequently, and 
quite recently, the Supreme Court of Ten- 
nessee decided a case upon the same subject, 
which is reported in No. 7 of Vol. 2, at page 
202, with a further article on page 191 of the 
same number and volume. 

If the reader, in connection with the pres- 
ent case, will take the trouble to read the 
former articles, he will obtain a good idea of 
the law, and its limitations and exceptions. 

In the present case, the paying bank is 
held not entitled to recover back payments 
made on its depositor’s forged signature to 
banks who had cashed the checks, the court 
holding that they had used proper precau- 
tions in purchasing them and were not guilty 
of negligence. The rule that a bank is 
bound to know its depositor’s signature and 
mistakes it at its peril, is applied, and the 


circumstances of the case are held not suf- 
ficient to make out a case of negligence on 
the part of the receiving banks, which might 
constitute an exception to this rule. The 
cases on the subject are far from uniform, 
but the gradual tendency of recent decisions 
have been to modify the rigor of the early 
rule which held the paying bank Jdound to 
know its depositor’s signature in all cases, 
and unable to recover a payment made 
thereon—excepting, of course, cases of bad 
faith or want of consideration in the holder 
—and favor a rule which allows a recovery 
where the bank, or holder, receiving payment, 
has been also negligent in taking the check. 
The subject has been already thoroughly 
discussed in previous articles which need not 
be duplicated here. 

Since writing the foregoing, we have re- 
ceived, and publish herein, the decision of 
the Supreme Court of Massachusetts in a 
similar case where a bank has mistaken its 
depositor’s signature, and paid (by credit or 
account) the holder of a forged check. In 
this latter case, the bank is allowed to recover 
back the payment, and the case furnishes an- 
other exception to the rule holding the drawee 
bank bound to know the signature and re- 
sponsible for its mistake in e// cases. Briefly, 
the decision proceeds on the ground that the 
receiving bank was megligent in taking the 
check without inquiry and therefore cannot 
retain the amount. In the Kentucky case, 
the receiving banks were held not negligent ; 
hence the application of the general rule 
holding the drawee bound. 
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CHARLES M. PRESTON. 


No. 2, BIOGRAPHICAL SERIES. 


In furtherance of our plan to, from time 
to time, publish biographical sketches, ac- 
companied by portraits, of prominent bankers 
and members of the bar, we take pleasure in 
presenting our readers this issue with a por- 
trait and brief sketch of New York’s bank 
superintendent, the Hon. Charles M. Preston. 

Mr. Preston was born in the town of Rox- 
bury, in Delaware county, New York, forty- 
one years ago. His father, Otis M. Preston, 
was a successful farmer at that place, and 
with his mother, Susan More, is now living 
in Kingston, N. Y., having removed from 
Roxbury some years since. 

During his minority, the subject of this 
sketch worked on the farm, receiving his 
early education at the common school. After- 
wards he attended the Roxbury Academy, 
and later the Delaware Literary Institute at 
Franklin, Delaware county, New York. In 
vacation time he worked on the farm. 

Finishing his course of study at the last 
named institution in June, 1869, Mr. Preston, 
in September of that year, having chosen the 
law as a profession, entered the law office of 
Hon. Allard Anthony at Poughkeepsie, N. 
Y., Mr. Anthony at that time was county 
judge of Dutchess county, a good lawyer and 
brilliant advocate. Here Mr. Preston pur- 
sued his legal studies until the fall of 1870, 
when he entered the Albany Law School at 
Albany. 

Graduating in 1871, Mr. Preston upon his 
admission to the bar commenced the prac- 
tice of his profession in Rondout (now a por- 
tion of the city of Kingston) in November of 

‘that year. Soon after he became general 
counsel for the National Bank of Rondout, 
and continued as such until his appointment 
to the office of Superintendent of the Bank- 


ing Department. 


In 1877, Mr. Preston’s business had grown 
to such extent that he associated with him 
Mr. Howard Chipp, Jr., under the firm name 
of Preston & Chipp; the partnership so 
formed doing a large and successful business, 
and continuing until the first of the present 
year. 

The subject of this sketch was corporation 
counsel for the city of Kingston from March, 
1878, to March, 1882. In politics always a 
Democrat, he has been somewhat promi- 
nent in the political affairs of his county and 
congressional district. In September, 1887, 
Mr. Preston was selected a member of the 
Democratic State Committee for the Seven- 
teenth Congressional District, and has re- 
mained a member of the committee since 
that time. During the same time he has 
been a member of the various executive com- 
mittees of the state committees. 


On December 23, 1889, Mr. Preston was 
appointed Superintendent of the Banking 
Department to succeed Hon. Willis S. Paine, 
who had resigned. He qualified Dec. 26th, 
and entered upon his duties. His nomina- 
tion was by the governor sent to the Senate 
on the first day of its session 1890, and was 
by the Senate confirmed on the last day of 
its session (May 9, 1890). Mr. Preston’s 
present term of three years commencing from 
May 9, 1890. 


On December 27, 1876, Mr. Preston mar- 
ried Mary, the only daughter of Mr. Jansen 
Hasbrouck, of Rondout, who was president 
of the National Bank of Rondout from its 
inception as a state bank in 1848 until some 
few years ago, when, owing to advancing age, 
he resigned the presidency and was succeeded 
by his nephew, Gen. George H. Sharpe, of 
Kingston, N. Y. 
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LEGAL DECISIONS. 


BANK AND CUSTOMER—DEPOSIT 
OF COLLATERALS—BANK’S LIA- 
BILITY AS BAILEE FOR SAFE-KEEP- 
ING— NEGLIGENCE. 


Court of Appeals of New York, February 
25, 1890. 


OUDERKIRK v. CENTRAL NATIONAL BANK. 


1, Where a bank receives from a customer bonds and other 
securities as collateral security for loans and discounts, 
the bank is not a gratuitous bailee, but is liable for the 
want of ordinary and reasonable care in the custody of 
such securities, which liability continues until the securi- 
ties are redelivered to the owner. 

2, Inan action to recover securities so deposited with a 
bank, it appeared that securities so held were ordinarily 
kept in a safe having a lock whose combination was known 
only to the president and cashier,and that some time after 
plaintiff had demanded the return of his securities, and 
been informed that they could not be found, the cashier 
was alleged to bea defaulter, and removed from office. 
All the officers of the bank, except the cashier, who was 
not a witness, testified that they did not know where the 
securities were kept, and had not abstracted them. It 
further appeared that no record or account was ever kept 
of such securities, as was done in the case of property be- 
longing to the bank, and no examination in relation there- 
to was made, except once in six months. 

Held, that the evidence shows a want of ordinary and rea- 
sonable care on the part of the bank in regard to such se- 
curities, 


Appeal from supreme court, general term, 
third department. 

Action by Jacob Ouderkirk against the 
Central National Bank of Troy. There wasa 
judgment for plaintiff, and defendant appeals. 

Orin Gambell, for appellant. 7. M. Lan- 
don, for respondent. 

Rucer, C. J. Many of the questions in- 
volved in this case are authoratively decided 
in the case of Pattison v. Bank, 80 N. Y., 
82. It is there held that national as well as 
state banks have authority to receive bonds 
and other securities, gratuitously and other- 
wise, for safe-keeping and general banking 
purposes, from third persons, as a customary 
and usual incident of the business of banking; 
and that where the proof shows that the cash- 


ier has been accustomed, with the knowledge 
of the directors of the bank, to receive 
such deposits, it is a question of fact for the 
jury to determine whether he did so on behalf 
of the bank or as an individual. It is also 
plainly inferable from that case that private 
instructions given to the cashier by other of- 
ficers of the bank in relation to deposits, 
which are not communicated by him to the de- 
positors, do not constitute any limitation upon 
the liability of the bank in case a loss occurs. 
See, also, Caldwell v. Bank, 64 Barb., 333. 
It was further held therein that a bank is 
chargeable for the loss of securities, gratuit- 
ously kept, for gross negligence alone; and 
that, having lawfully received securities on 
deposit, it was bound either to return them 
when called for, or show some sufficient 
ground for not doing so. It is obvious thata 
bailee, whatever the character of the bailment 
may be, when its purpose has been fully satis- 
fied and performed, is bound, upon request, 
to redeliver the thing bailed to its lawful 
owner. ‘This is necessarily implied, in all 
cases, from the nature of the contract of bail- 
ment. ‘The authorities are uniform to the ef- 
fect that such redelivery may be excused in 
the case of a bailment, mutually beneficial to 
the parties, by proof that the deposit has been 
lost or destroyed without negligence, or want 
of such care on the part of a bailee as pru- 
dent men, under similar circumstances, com- 
monly ‘take of their own goods. In the case 
of gratuitous bailments, however, the bailee 
is liable only when chargeable with gross neg- 
lect. Edw. Bailm. § 7 ¢¢seg. ; Jones,Bailm. 23. 
It necessarily follows from the nature of the 
obligation, and the refusal to return the pro- 
perty, that the burden of showing the circum- 
stances of the loss rests upon the bailee ; and, 
unless the evidence shows the exercise of due 
care by him according to the nature of the 
bailment, he will be held responsible for the 
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breach of his contract to return the property 
bailed. Pattison v. Bank, supra; Caldwell 
v. Bank, supra; Collins v. Bennett, 46 N. Y., 
490; Cutting v. Marlor, 78 N. Y., 454; 
J. Russell Manuf'g Co. v. New Haven 
Steam-Boat Co., 50 N. Y., 121. The suffi- 
ciency of the evidence to establish the exer- 
cise of proper care will generally be a ques- 
tion of fact for the jury to determirie, upon 
all of the circumstances of the case; and 
the question here presented is whether, under 
the circumstances proved, the jury was war- 
ranted in finding that the defendant was negli- 
gent in exercising the degree of care required 
for the safe-keeping of the bonds in question. 

The proof showed that the plaintiff was a 
merchant residing at Troy, and a regular cus- 
tomer of the bank; and in March, 1883, left 
his bonds with the bank as collateral security 
for discounts made, and to be made, for him 
by such bank upon notes signed by him alone ; 
and that they were never returned, or offered 
to be returned, to him by the bank. Dis- 
counts and renewals upon the security of such 
bonds were obtained by the plaintiff from 
time to time, extending over a period of 
nearly four years, when the last discounted 
note held by the bank was paid by an agent 
of the plaintiff. Upon that occasion the 
cashier delivered to the agent, upon his own 
suggestion, a receipt, signed by him as cash- 
ier, acknowledging that the bonds had been 
received by the bank as collateral security for 
discounts made by it to plaintiff, and that, all 
such loans having been paid, the bonds were 
retained for future like use or safe-keeping, 
subject to the plaintiff's order. Thereafter, 
as theretofore, the bank continued to pay the 
coupons falling due on the bonds to the plain- 
tiff until October, 1887. In February, 1887, 
the plaintiff demanded the return of the bonds, 
and was informed that they could not be 
found ; but no information was afforded him 
in respect to the circumstances attending their 
disappearance, or the mode by which they 
had been removed, if at all, from the posses- 
sion of the bank. Upon the trial the de- 
fendant gave evidence tending to show that 
it was the custom of the bank to return se- 
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curities held as collateral to the owner upon 
payment of loans; but that while they were 
so held they were kept, with other valuable 
securities belonging to the bank, in a steel 
box, inclosed in an iron safe, which was in- 
closed in a vault. The iron safe, as well as 
the steel box, had combination locks ; and the 
combination upon the steel box was known 
to the president and cashier alone, and the 
cashier alone had a key thereto. There was 
evidence also given to the effect that the 
cashier had been in the employ of the bank 
for many years, and was a man of good repu- 
tation until December, 1887, when he was re- 
moved from his position for the alleged 
reason that he was a defaulter. Neither the 
circumstances nor the character of the defal- 
cation was shown. All the bank officers ex- 
cept the cashier, testified that they had no 
knowledge of the possession by the bank of 
the bonds in question, or the place where they 
were kept, after the loans were paid; and 
that they, respectively, had not abstracted 
them from the bank. The by-laws of the 
bank provided for the appointment by its 
president, once, at least, in every three months, 
of a committee consisting of two members of 
the board, who, together with the president and 
cashier, should constitute a committee of ex- 
amination, and who were required to examine 
all matters “pertaining to the affairs of the 
institution,” and report the same to the board. 
In actual practice, examinations were made 
once only in six months, instead of three, and 
by three examiners, instead of two. The ex- 
aminations were in fact confined to the se- 
curities owned by the bank, and such as it 
held as collateral for unpaid loans; but the 
reports showed no account of such collaterals, 
or of special deposits. ‘The bank was accus- 
tomed to receive special deposits for safe- 
keeping from its customers, which were usually 
kept in the vault; but no entry thereof was 
made on the books of the bank, and no sub- 
sequent examination, inspection, or report, in 
relation thereto, was ever made, or provided 
for through by-laws, except as hereinbefore 
stated. Examinations of the affairs 
of the bank were also annually made 
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by a government inspector ; but they related 
only to the loans, discounts, revenues, and 
property of the bank, and did not include an 
inspection of its special deposits or unre- 
turned collaterals. No evidence was given 
tending to show the cause of the abstraction 
or disappearance of the plaintiff's bonds, ex- 
cept that inferable from the circumstances 
above enumerated. 

We are of the opinion that the bank, un- 
der the circumstances of this case, was not a 
gratuitous bailee of the bonds, and was, in any 
view, liable, at least, for the want of ordinary 
and reasonable care and diligence in their 
custody. ‘The bonds came into its Hands in 
the usual course of business, as collateral se- 
curity for loans toa customer; and it had 
never relieved itself of the liability thereby 
incurred by returning, or offering to return 
them to their owner. On the contrary, it 


agreed, through its proper financial agent, to 
continue as their custodian for the purposes 
for which they had theretofore been employed. 
The making of such a contract was clearly 


within the power of the officer charged with 
the duty of negotiating loans and discounts, 
as one of the necessary incidents of the busi- 
ness he-was employed to perform. The ex- 
tension of lines of discount and credit to per- 
sons engaged in business upon stipulated se- 
curities is one of the most common features 
of banking ; and it must often happen that 
such loans are from time to time wholly or 
practically paid and satisfied. But we think 
this fact would not change the character of 
the liability of the bank in respect to the safe- 
keeping of such securities. Intervals of days, 
weeks, and months may frequently elapse be- 
tween discounts; and it would be quite absurd 
to hold that during these periods the bank oc- 
cupied any other relation to its customer 
than that of custodian of his bonds for pur- 
poses deemed mutually beneficial to both par- 
ties. The arrangement contemplated a course 
of business which was to continue for an in- 


definite period ; and the notion that the bank . 


was responsible for the safe-keeping of the 
customer’s securities so long, only, as particu- 
lar loans were running, is founded upon too 
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narrow a view of the obligation of the bank. 
The contract under which the bank held the 
bonds extended from the time of their recep- 
tion until they were finally returned to the de- 
positor ; and its liability remained unchanged 
so long as the contract was in force. This 
contract inured to the mutual benefit of the 
parties, as it afforded the depositor ready 
facilities for raising money; and to the bank 
the profits of the business ; the retention of 
its customer, and adequate security from loss 
in the transaction of its business. Having 
arrived at the conclusion that the bank was 
not a gratuitous bailee, but received a com- 
pensation for the bailment, it follows that it 
was chargeable with the exercise of a high 
degree of care in their keeping. 

It is not important, in this case, to consider 
with critical accuracy the difference between 
the various degrees of care required as to the 
several kinds of bailments, inasmuch as the 
evidence authorized the jury to find that the 
defendant omitted the exercise, not only of 
a high degree of care, but also of that de- 
nominated “ordinary or reasonable care.” 
The test of what is regarded as gross negli- 
gence, or a want of the highest degree of 
care, by a bailee, as stated in the case of 
Foster v. Bank, 17 Mass., 499, (a leading 
case in this country upon the doctrine of the 
non liability of banks to special depositors,) 
is “the degree of care which is necessary to 
avoid the imputation of bad faith, is measured 
by the carefulness which the depositary uses 
towards his own property of a similar kind.” 
Ordinary neglect is said in the same case 
to be, according to Sir Wii1am JonEs, 
“such as would not be suffered by men of 
common prudence and discretion.” While 
it is held in this state that the fact that the 
bailee’s property is also stolen at the same 
time as that of the bailor does not furnish 
conclusive evidence of the exercise of or- 
dinary care (Pattison v. Bank), yet it is the 
uniform doctrine of the cases that evidence 
of a want of such care as the bailee generally 
bestows upon his own property is strong and 
persuasive evidence of negligence on his 


part with respect to the property bailed. 
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We have been unable to discover in the 
evidence before us proof of the exercise of 
reasonable care by the bailee in the custody 
and keeping of the bonds after the loans 
were discharged. Wherever they might have 
been kept while the loans were pending, or 
whoever might then have been charged with 
their custody, after that time, no effort or 
precaution seems to have been adopted by 
the bank to identify and protect the property 
from misappropriation by its officers and 
clerks. So far as appears, any or all of the 
employees of the bank could at any time 
have abstracted what the bank termed 
“special deposits,” and would have been 
practically safe from discovery or detection, 
except by accident or chance, for an indefi- 
nite period of time. A course of business 
affording such opportunity to fallible guardi- 
ans presents an irresistible temptation to use 
the property under their control for illegal 
purposes, and usually results in the loss of 
the securities thus exposed. First Nat. 
Bank v. Ocean Nat. Bank, 60 N. Y., 278. 
While the bank protected its own property 
from loss or embezzlement throught its em- 
ployees, by entries in its books as to its ac- 
count and character, and by frequent exam- 
inations ascertained its safety and condition, 
no such precautions were taken with refer- 
ences to the property of customers left in its 
possession. No precaution whatever, either 
by keeping a record of such securities, and 
thus facilitating the tracing and recovery of 
them in case of loss, or examinations, inspec- 
tions or inquiry in relation thereto, were re- 
sorted to or provided for by the defendant ; 
but they were left exposed wholly to the self- 
restraint and unguarded control of those 
having opportunity to take them. Caldwell 
v. Bank, supra. The claim that, immedi- 
ately upon the payment of the loans for 
whose security the bonds were held, the bank 
could abandon their possession to the officer 
receiving payment thereof, without incurring 
liability to their owner, is too fallacious to 
need serious refutation. We think the case 
fails to show the exercise of reasonable care 
by the bank in the keeping of these bonds. 
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A board of directors which leaves the custody, 
control and management of its securities and 
property to a single officer, no matter how 
high may be his character and reputation, for 
along space of time without supervision, 
examination or inquiry, is justly subject to 
the charge of negligence in the performance 
of its duty. It is said in Morse on Banking 
(page 77), as to the duty of directors of 
banks, that they “are bound to constant 
activity and thorough acquaintance with the 
daily course of the affairs and dealings of the 
institution. It is their duty to make this 
acquaintance so thorough that no officer can 
continue long and consistently to usurp a 
function of any degree of importance what- 
ever without their knowledge.” It is further 
said (on page 84) in relation to the duty of a 
board of directors in supervising the conduct 
of the officers of a bank, that if such officers 
had borne bad characters, or had circum- 
stances of suspicion, or demanding inquiry 
come to the knowledge of the board, or had 
the board, for any reason, been unwilling to 
trust their own property with them in the 
same manner in which they trusted the prop- 
erty of the bank, a case might have been 
made for holding the bank liable for a loss 
occurring to a special depositor. 

It was said by the late Chief Justice 
Cuurcnu, in Cutting v. Marlor, 78 N. Y., 
460, that “a corporation is represented by 
its trustees and managers. Their acts are its 
acts, and their neglect its neglect. The em- 
ployment of agents of good character does 
not discharge their whole duty. It is mis- 
conduct not to do this ; but, in addition, they 
are required to exercise such supervision and 
vigilance as a discreet person would exercise 
over his own affairs. The bank might not be 
liable for a single ‘act of fraud or crime on 
the part of an officer or agent, while it would 
be for a continuous course of fraudulent 
practice. * * * Here were no super- 
vision, no meetings, no examination, no 
inquiry. * * * ‘A system of manage- 
ment of a banking house, in which such con- 
duct of its officers was permitted, was a 
breach of duty, and grossly negligent towards 
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its dealers and persons having stocks and 
bonds in its keeping.’” ‘This language is 
peculiarly applicable to this case, and cor- 
rectly states the rule by which the evidence 
for the defense should be considered. ‘That 
evidence utterly fails to show the exercise of 
that degree of care which it bestowed upon 
its own property, or the circumstances attend- 
ing the loss of the bonds from which such 
care might be inferred, and fully supports the 
verdict of the jury. ‘The defaulting cashier 
was not called to explain their disappearance, 
or to state whether he took them or not ; and 
no explanation was given why he was not so 
called. He was the agent whom the bank 
had employed as the custodian of its funds, 
and represented it in its transactions with the 
public ; and, in the absence of other sufficient 
evidence of their loss, we think it was the 
duty of the bank, if it was able to do so, to 
produce this witness for examination on the 
trial, and, in the absence of such testimony, 
the jury might well have found that the de- 
fendant had not sufficiently shown that the 
bonds were lost without neglect on its part. 
The evidence was insufficient to establish, as 
a proposition of law, that the cashier had 
stolen the bonds, or that they were appropri- 
ated by him ; and it was a possible explana- 
tion or solution of their non-delivery that 
they had been inadvertently mislaid or de- 
livered to another depositor by some officer 
of the bank, or were used by the cashier in 
the business of the bank, or appropriated by 
the defaulting cashier after his misconduct 
had been discovered. We think the charge 
of the court was not justly subject to criticism 
in respect to remarks made relative to the 
degree of care required of the bank to re- 
lieve itself from liability to the plaintiff. 
Under the principles governing the case 
hereinbefore laid down, the bank was liable 
for an omission to exercise ordinary and rea- 
sonable care in protecting the property of its 
customers ; and such care, we think, excludes 
the commission of any act of negligence by 
the bailee. In pursuance of these views, the 
judgments of the courts below should be 


affirmed. All concur: Gray, J., in result. 


FORGED CHECK—PAYMENT BY 
BANK—RECOVERY OF AMOUNT 
PAID. 


Court of Appeals of Kentucky, March 8, 
1890. 


Deposit BANK OF GEORGETOWN v. FAYETTE 
Nat. BANK. 
SaME v. SECOND Nat. BANK OF LEXINGTON. 


Where forged checks on a bank, purporting to be drawn in 
the name of one of its principal depositors, and running 
through a period of five months, before the forgery is dis- 
covered, are accepted and paid by the drawee bank to 
other banks, which accepted and paid them in good faith, 
after inquiry of the drawee as to the depositor’s account, 
the drawee bank must stand the loss. 

Appeals from circuit court, Fayette county. 
“To be officially reported.” 
A. Duvall, Breckinridge & Shelby, and 

Wm. Lindsay, for appellant. J. D. Hunt 


and Beck & Thornton, for appellees. 


Pryor, J. These two cases involve simi- 
lar questions, and have therefore been consid- 
ered as one case. The Deposit Bank of 
Georgetown, the appellant in this court and 
the plaintiff below, paid a number of forged 
checks purporting to have been drawn on 
that bank by one of its depositors, Thomas 
J. Burgess. The checks were’ successively 
presented through a period of four or five 
months, there being eighteen in number, and 
wereall paid by the Georgetown bank in good 
faith, and before any discovery of the fraud 
had been made. All the checks were drawn 
in the name of Thomas J. Burgess, who was 
a regular depositor and customer of the bank; 
the first check having been paid early in Dec- 
ember of the year 1883, and the last check 
paid in April, 1884. The name of Burgess 
was discovered to be a forgery on the 8th of 
May, and notice given to the appellees, the 
two banks to whom these checks were pre- 
sented and paid, on the goth of that month. 
John R. Wolfe, who had committed all these 
forgeries, had at one time been a clerk in the 
bank of the appellant, and was in that way 
familiar with the account and deposits of Bur- 
gess. ‘The checks were drawn by Thomas 
J. Burgess, whose name was forged in favor 
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of Williamson & Wolfe, on the appellant, and 
were presented to the two Lexington banks 
by John R. Wolfe, the payee, and payment 
asked of these banks. The Fayette National 
Bank, before advancing the money on the 
first check, made inquiry as to the account of 
Burgess, and, receiving a satisfactory response, 
upon the indorsement made by Williamson & 
Wolfe, paid over the money. Wolfe was 
identified, and no reason on the part of the 
Fayette National Bank existed for indulging 
a suspicion as to the dona fides of the trans- 
action. ‘There were sixteen checks in all 
taken up by this bank, and forwarded to the 
drawee, the appellant. They were taken in 
the usual course of business, and when sent 
to the Georgetown bank charged to the ac- 
count of its depositor, Burgess. ‘There was 
in fact no such firm as Williamson & Wolfe, 
but the fictitious firm name used by Wolfe in 
the perpetration of his forgeries. Both the 
appellant and the appellees acted in good 
faith ; the former believing that Burgess was 
in fact the drawer of the paper, and the latter 
advancing its money on the checks supposing 
(Wolfe having been identified) that it would 
be paid, as it was, by the Georgetown bank, 
and charged to the account of the drawer. 

Which of the banks should lose the money? 
The bank at Georgetown, where the depos- 
itor, Burgess, whose name had been forged, 
deposited his money ; or the banks at Lexing- 
ton, where the money was paid to Wolfe un- 
der the belief that the checks were genuine, 
and Burgess in fact the drawer? 

It is evident that the bank at Georgetown 
honored the checks drawn upon it by Bur- 
gess, for the reason that its officers believed 
the name of the drawer was genuine ; and, if 
the liability of the Lexington banks to refund 
this money is to be “determined by the well 
known rule of law applicable to the payment 
of money through a mistake of fact, the judg- 
ment in this case is erroneous. It is insisted, 
however, that it is a rule of commercial law 
long since recognized, and now firmly estab- 
lished, applicable at least between parties 
equally innocent of fraud, that the bank or its 
officers must know the signature of its depos- 
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itor ; and if such a doctrine is made to apply 
in this case, the appellant is the loser, and 
the judgment dismissing its petition was 
proper. ‘The rule laid down by Lord Mans- 
FIELD is that, if the banker or drawee makes 
a payment or gives credit upon the strength 
of a forged signature, the loss must be his, as 
between himself and the holder. “He has 
not known what he is bound to know.” Price 
v. Veal, 3 Burrows, 1355. This doctrine of 
commercial law has been followed and recog- 
nized by nearly all the courts of the country, 
and as said by Mr. Justice Story in the case 
of Bank of U. S.v. Bank of Georgia, 10 
Wheat., 333, delivered in 1825, has never 
been departed from, and, in the earlier cases 
on the subject, able jurists, in alluding to this 
rule, regarded it as essential as a rule of jus- 
tice, and right between business men. Mr. 
Morse, in his work on Banking, has collated 
the authorities, and presented what he terms 
the modern doctrine on this subject ; but after 
a careful examination of the authorities re- 
ferred to, it will be found that the decided 
weight of authority is with Lord MANSFIELD, 
and the rule laid down in Price v. Neal is 
criticized only as being too sweeping in its 
character. Nor is it just to say that the rule 
adopted requiring the bank to know the sign- 
ature of its depositor is without an exception; 
for it is undoubtedly true that the neglect or 
knowledge of intervening parties who come 
into the possession of the check, and receive 
the nioney on it from the bank where it is pay- 
able, will in some instances be of such a char- 
acter as to enable the bank to recover back 
the money. This doctrine is recognized by 
Mr. Daniel in his work on Negotiable Instru- 
ments ; and, while not doubting the justice of 
the rule recognized by nearly all the authorities, 
under which the bank is required to know the 
signature of its depositor, he proceeds to say 
that when one knows that it is a forgery, or 
takes it “under circumstances of suspicion, 
without proper precaution, or whose conduct 
has been such as to mislead the bank,” the 
money may be recovered back. Volume 2, 
p- 669. 

The case of Vational Bank v. Bangs, re- 
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ported in 106 Mass., 441, and relied on by 
counsel for the appellant in this case, was 
where a stranger giving his name as “ William 
D. Riskford” drew his check, payable to the 
order of E. D. & G. W. Bangs, on the Na- 
tional Bank of North America. Bangs in- 
dorsed the check, and the bank paid the 
money, and, when discovering the forgery, 
notified Bangs, the payee and indorser, and 
sued to recover the money back, and a judg- 
ment was obtained. This, we think, was 
proper, as it would be an exceedingly harsh 
rule to permit one who negotiates with the 
payor, and obtains his check payable to the 
use of the party obtaining the money, who 
then indorses it to a bank, to hold on to the 
money when the payee has himself contracted 
with the payor, and given credit to the payor 
by his indorsement, that led the bank to be- 
lieve the paper was genuine. The case of 
Ellis v. Trust Co., reported in 4 Ohio St., 
628, sustains this view of the question. 

The case relied on is unlike the case before 
us. ‘The banks at Lexington took the checks 
in the usual course of bsiness, with the in- 
dorsement of the payee, and then indorsed the 
paper for collection, forwarding it to the ap- 
pellant’s bank, where the money was credited 
to the Lexington banks, and charged to the 
account of the one supposed to be the dona 
fide drawer of the paper. In the case relied 
on, of ational Bank v- Bangs, it is said : 

“Tf the suit were between the bank or 
drawee and a party who took the check in the 
usual course of business, finding it in circula- 
tion, or even by first indorsement from the 
payee, the loss would fall upon the bank ; be- 
cause, having greater means and opportunity 
to become familiar with the handwriting of 
their correspondents or depositors, the Jaw 
presumes that drawees will know their si 
tures and be able to detect forgeries. * * 
But this responsibility, based upon presump- 
tion alone, is decisive only when the party re- 
ceiving the money has in no way contributed 
to the success of the fraud, or to the mistake 
of fact under which the payment was made.” 

There is a manifest distinction between the 
case of one who is both the payee and in- 
dorser of the check, and who negotiates di- 
rectly with the payor in the loan or advance 


LAW JOURNAL. 


43 


of the money for which the check is given, 
and a bank taking a check by indorsement 
from the payee in the usual course of busi- 
ness, with no ground of suspicion, and that 
receives the money on the check from a bank 
where the funds of the drawer are deposited. 
One of the two innocent parties must suffer, 
and there must be some rule of commercial 
law to guide banks and business men in this 
character of business transactions. There- 
fore, when a bank has the means of knowing 
the signature of a drawer of a check upon it 
by reason of the drawer being its depositor or 
customer, the relation between the bank and 
its depositor is such that the bank must be 
presumed to know that the signature is genu- 
ine when making payment. 

The case of Ellis v. Trust Co., reported in 
4 Ohio St., 628, recognizes this rule and says 
the foundation for it is: 

“The party is supposed to know his own 
handwriting in the one case, or that of his 
customer or correspondent in the other, much 
better than the holder can ; and the law, there- 
fore, allows the holder to cast upon him the 
entire responsibility of determining as to the 
genuineness of the instrument, and, if he fails 
to discover the forgery, imputes to him negli- 
gence, and, as between him and the innocent 
holder, compels him to suffer the loss.” 

After conceding the general doctrine on the 
subject, the court proceeds to say that the 
holder may by his negligent conduct deprive 
himself of the benefit of this rule, and that- 
case was decided upon the ground that the 
holder had contributed to induce the payee 
to believe the paper was genuine. All the 
cases eited in the text books or relied on by 
the appellant, while they criticise the rule as 
harsh, only make the particular case under 
consideration an exception to the rule, and 
permit the recovery by the drawee for the rea- 
son that the holder of the paper receiving the 
money was himself neglectful, and caused the 
loss, or by his conduct made the drawee be- 
lieve the paper was genuine. These cases are 
exceptions to the rule, but all recognize the 
doctrine that where the parties are equally 
innocent, the drawee paying the money must 
suffer the loss. ‘The two cases, one found in 
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22 Neb., 769, 36 N. W. Rep., 289, of First 
Nat. Bank v. State Bank, and the other of 
People’s Bank v. Franklin Bank, 12S. W- 
Rep., 716, go further in discarding the rule 
than any cases to which our attention has 
been called ; but in those cases the banks 
upon which the checks were drawn were per- 
mitted to recover upon the ground that the 
banks paying the checks had neglected to 
make the proper inquiry as to the identity of 
the holder, who was a stranger, and that this 
was such a want of precaution as deprived 
the bank advancing the money of any supe- 
rior equity as against the bank upon which 
the checks were drawn. ‘The court expressly 
says in the Nebraska case that the loss may 
therefore be traced directly to the negligence 
of the plaintiff in error. Whether the facts 
in those cases justified the conclusion reached 
is not necessary to inquire, as, after a careful 
review of all the authorities, it is found that 
the general doctrine fixing the liability on the 
drawee in such cases is fully sustained. 

In the case of Zspy v. Bank, reported in 18 
Wall., 604, the money was paid on a raised 
check, neither party being in fault. It was 
held that the money could be recovered back 
as having been paid without consideration. 
The principle involved in the case being con- 
sidered was not discussed in that case, nor 
could it have been well applied, as the bank 
paying the money could not be presumed to 
have had knowledge of the fraud practiced 
by the holder in raising the amount of the 
check that had been given by its regular de- 
positor. We find no court as rigid in ad- 
hering to the rule that a bank is bound to 
know the signature of its depositor on this 
kind of paper as the Supreme Court of the 
United States. In Levy v. Bank, 1 Bin., 27, 
a forged check was drawn on a bank, and ac- 
cepted and carried to the credit of the holder. 
The fraud was discovered a few hours 
after, and it was held that the bank was 
the loser. And the supreme court, in the 
case of Bank of U.S. v. Bank of Georgia, 
when discussing the doctrine that the accep- 
tor is presumed to know the drawer’s hand- 
writing, said: “After some research, we 
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have not been able to find a single case in 
which the general doctrine thus asserted has 
been shaken, or even doubted ; and the dili- 
gence of the counsel for the defendants on 
the present occasion has not been more suc- 
cessful than our own.” In the case cited, 
reported in 10 Wheat, 333, the Bank of 
Georgia issued originally the bank notes that 
when put in circulation were fraudulently 
altered. The Bank of the United States, 
coming into possession of the notes, pre- 
sented them to the Bank of Georgia; and 
the latter received them as genuine, placing 
the amount to the credit of the United States 
Bank. ‘The forgery was discovered, and the 
Bank of Georgia claimed the Bank of the 
United States should lose the money. The 
court held that the Georgia Bank must lose, 
as it was bound to know its own paper. 
There is a manifest distinction between the 
last named case and that of Zspy v. Bank, 
reported in 18 Wall., 604. In the case of 
Espy v. Bank, if the Cincinnati bank had 
recognized the name of the drawer as genu 
ine, it could not well have known that the 
check had been raised. It was not the 
bank’s own check, but that of another; and 
while, as between parties equally innocent, it 
is presumed to know the signature of its 
regular customer on the class of paper in 
question, it is not presumed to know that the 
amount is all correct, or that no fraud has 
been perpetrated in that regard. 

While it rests upon one signing his own 
name, or that of a bank affixing its signature 
to notes to pass as current money, to know 
that the signature is genuine, it also rests on 
a bank, where checks are drawn upon it in 
the name of its customer, to know his sig- 
nature ; and, instead of the party to whom 
the money is paid being required to show 
negligence in the bank paying the money, it 
devolves on the drawee to show negligence 
in the indorser or holder who in good faith 
has received the money before the drawee 
can escape liability. When the parties are 
equally innocent the drawee is the loser. 
There is no precedent in this court on the 
question. Still we are not inclined to follow 
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the views of text writers, in the face of so 
many adjudications on the subject, and with 
no case presented that goes further than to 
modify the rule in cases where bad faith or 
negligence is to be attributed to the holder 
or indorsee when taking the check. Besides, 
it appears from the finding of facts in this 
case that Burgess, the real depositor, and 
whose name has been forged, lived near 
Georgetown, in which the appellant is lo- 
cated, and was one of its largest depositors. 
These checks were continued to be paid dur- 
ing a period of nearly five months before the 
forgery was discovered—a fact, it seems to 
us, that should be decisive of this case ; and 
while the appellant, by its officers, was acting 
all the while; in the best of faith, believing 
that the signature of Burgess was genuine, 
the length of time these checks were being 
received for collection, and paid without 
question, by the appellant, must necessarily 
fix the responsibility where it was placed by 
the court below. ‘The judgment denying the 
right of recovery by the appellant is therefore 
affirmed. 

FORGED CHECK-—PAYMENT BY 

BANK—RECOVERY. 


Supreme Judicial Court of Massachusetts, 

Suffolk, February 28, 1890. 

Nat. BANK OF DANVERS v. FIRST 
Nat. BankK oF SALEM. 


First 


Defendant cashed a forged check, purporting to be drawn 
on plaintiff by one of its customers, without attempting 
to identify the person presenting it; and afterwards the 
check was allowed defendant asa credit on a settlement 
between the two banks. The nominal drawer was not a 
customer of defendant, and the check, which was payable 
to the payee or bearer, was indorsed by the payee. The 
check remained with the plaintiff over a month before it 
was discovered to be a forgery, but defendant was notified 
immediately after the discovery, and the delay worked no 
prejudice to defendant. 

Held, That the defendant was liable for the loss. 


Exceptions from superior court, Suffolk 
county. 

Action by First National Bank of Danvers 
against the First National Bank of Salem to 
recover the amount of a forged check. The 
check purported to be drawn on plaintiff by 
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E, & A. Mudge & Co., a firm doing business 
in Danvers and Boston, “to Joel Kimball or 
bearer.” The person who presented the 
check to defendant was not known to any of 
the officials of the defendant, and the check 
was indorsed in the name of Joel Kimball, 
and the money paid by defendant without 
any attempt to have the payee identified. 
The check was forwarded to plaintiff on the 
26th September, 1885, and the amount al- 
lowed defendant as a credit, and late in No- 
vember or early in December afterwards the 
check was discovered to be a forgery, when 
defendant was promptly notified. 

Charles T. Gallagher and Hollis R. 
Bailey, for plaintiff. George B. Ives, for 
defendant. 

Devens, J. In the case at bar the plain- 
tiff seeks to recover from the defendant the 
amount of a forged check in the name of 
one of the plaintiff's customers, for which it 
had given the defendant credit as money. In 
the usual course of business, if a check pur- 
porting to be signed by one of its depositors 
is paid by a bank to one who, finding it in 
circulation, or receiving it from the payee by 
indorsement, took it in good faith, for value, 
the money cannot be recovered back on the 
discovery that the check is a forgery. It is 
presumed that the bank knows the signature 
of its own customers, and therefore is not 
entitled to the benefit of the rule which, in 
cases of forgery, permits a party to recover 
back money paid under a mistake of fact as 
to the character of the instrument by which 
the fraud has been effected. ‘This presump- 
tion is conclusive only when the party receiv- 
ing the money has in no way contributed to 
the success of the fraud or the mistake of 
fact under which the payment has been made. 
In the absence of actual fault on the part of 
the drawee, his constructive fault in not know- 
ing the signature of the drawer, and detect- 
ing the forgery, will not preclude his recovery 
from one who took the check, under circum- 
stances of suspicion, without proper precau- 
tion, or whose conduct has been such as to 
mislead the drawee, or induce him to pay the 
check without the usual security against 
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fraud. Bank v. Bangs, 106 Mass., 445. 
Where a loss which must be borne by one of 
the two parties, alike innocent of the forgery, 
can be traced to the neglect or fault of either, 
it is reasonable that it should be borne by 
him, even if innocent of any intentional 
fraud, through whose means it has succeeded. 
Gloucester Bank v. Salem Bank, 17 Mass., 
33. ‘To entitle the holder to retain money 
obtained by a forgery, he should be able to 
maintain that the whole responsibility of de- 
termining the validity of the signature was 
placed upon the drawee, and that the vigil- 
ance of the drawee was not lessened, and 
that he was not lulled into a false security by 
any disregard of duty on his own part, or by 
the failure of any precautions which, from 
his implied assertion in presenting the check 
as a sufficient voucher, the drawee had a 
right to believe he had taken. Zi/is v. Jn- 
surance Co.,4 Ohio St. 628; Rouvant v. 
Bank, 63 Tex., 610; Bank v. Ricker, 71 
Ill, 439. 

In the case at bar it is found that the de- 
fendant was guilty of negligence in cashing 
the check without more inquiry as to its 
genuineness, and this finding is fully sup- 
ported by the facts. ‘The person who pre- 
sented the check to the defendant bank was 
not known to either of its officers, was 
not one of its customers. No attempt to 
have him identified was made; and, without 
identification, the money was paid over upon 
his indorsement on the check of the name of 
“ Joe. KimpaLt,” the check being payable to 
“ Joel Kimball or bearer.” ‘The nominal 
drawer of the check, whose name was forged, 
was not a customer of the defendant. It is 
altogether probable that if the defendant, 
before it cashed the check, had made proper 
inquiry, the utterer of it would not have re. 
mained to encounter any such investigation ; 
and, if he had, it would readily have been 


ascertained that he was not the reputable 


person of the name of “Joel Kimball” who 
resided in Danvers. ‘There was also evi- 
dence of the general custom of banks, in 
paying such checks, to have the person pre- 
senting them identified. 
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When this check was forwarded by de- 
fendant for redemption the plaintiff was 
without the means it would have had, if it 
had been presented at its own counter, of 
ascertaining the character of the person 
offering it. It had a right to believe that 
the defendant, in cashing a check purporting 
to be drawn by one not its own customer or 
entitled to draw upon it, had by the usual 
and proper investigation satisfied itself of its 
authenticity. ‘The indorsement, which was 
not necessary to the transfer of the check, 
was a guaranty of the signature of the 
drawer ; and the plaintiff had a right to be- 
lieve that the indorser was known to the de- 
fendant by proper inquiry. 

It is found that the plaintiff was negligent 
in not having more quickly ascertained that 
the check was a forgery, and in not having 
given notice to the defendant thereof. It is 
also found that in fact this negligence has 
not prejudiced the defendant. ‘This negli- 
gence of plaintiff apparently resulted from 
the circumstance that the account of its de- 
positor was not what is termed an “ active” 
account, by which, we infer, is intended one 
in which deposits and checks are frequent, 
and which is regularly settled at the end of 
each month. Even if the fact that the check, 
when paid, reduced the amount of deposit 
below that which the depositors, as it was un- 
derstood, were to keep, or if any other cir- 
cumstances should have called the attention 
of the plaintiff to the forgery, the original 
fault was still that of the defendant in pay- 
ing the check without proper investigation. 
The plaintiff acted with entire promptitude 
when the forgery was discovered, and no 
negligence of it has prejudiced the defend- 
ant. When the check was forwarded for re- 
demption it was entirely natural that the 
plaintiff should have been misled, and in- 
duced to allow the same in settlement with- 
out the scrutiny it would have exercised had 
not the defendant given currency thereto. 

The defendant deems that the case of 
Bank of St. Albans v. Farmers’, etc., Bank, 
1o Vt. 141, resembles the case at bar in 
every respect, and, if it is to be followed, is 
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decisive. We do not so consider it. While 
in that case there was a delay on the part of 
plaintiffs in notifying the defendant that the 
check received from it was forged, the 
question whether there had not been negli- 
gence on the part of the defendant in origi- 
nally taking the check without proper in- 
quiry, and thus of contributing to the error 
into which the plaintiff fell in giving the de- 
fendant credit therefor, was not raised nor 
discussed. ‘The only question of that nature 
there considered was whether it was the duty 
of the defendant to have communicated sus- 
picions which occurred to it after the trans- 
action. An interpretation such as defend- 
ant gives to this case would make it conflict 
with the decision in Bank v. Bangs, in which 
it is cited and considered. ‘That decision 
strongly sustains the result which we have 
reached in the case at bar. Exceptions 
overruled. 


NOTICE OF NON-PAYMENT—MASSA- 
CHUSETTS. 





Supreme Judicial Court of Massachusetts, 
Suffolk, April 1, 1890. 
LAMKIN V. EDGERLY ¢¢ ai. 


The room to which a notice of non-payment of note was 
directed is the “ place of business” of the indorser, within 
Pub. St. Mass., c. 77, § 16, where his name is on the door- 
post of the building, and on the glass panel of the door of 
the room, and he pays the rent, and he had been seen 
and had his mail there up to the day in question, although 
there is other evidence that he spent but little time in the 
room 


Exceptions from superior court, Suffolk 
county ; Rozert R. Bisnop, Judge. 

An action by Guy Lamkim against C. E. 
B. Edgerly and Edward N. Pickering to re- 
cover on a promissory note. The only issue 
was whether defendant Pickering, the first 
indorser on the note, received due notice of 
non-payment. ‘The court found that he did, 
and he excepts to the finding. Pub. St. Mass. 
c. 77, § 16, provides that notice of non-pay- 
ment of a promissory note may be given to 
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a party who is entitled to such notice by de- 
positing in the post-office addressed to the 
residence or “place of business” of such 
party. 

Adams & Blinn, for plaintiff. C. S. Lin- 
coln and C. P. Lincoln, for defendant Picker- 
ing. 

KNow Ton, J. I[f the room to which the 
notice was directed was the place of business 
of the defendant Pickering on November 8, 
1888, there can be no doubt that the notice 
was sufficient. Pub. St. c. 77,§ 16; odds 
v. Straine, 149 Mass., 212, 21 N. E. Rep., 
365; Bank v. Fairbrother, 148 Mass., 181, 
19 N. E. Rep., 345; Bank of America v. 
Shaw, 142 Mass., 290, 7 N. E. Rep., 779; 
Importers’ and Traders’ Nat. Bank v. Shaw, 
144 Mass., 421, 11 N. E. Rep., 666. The 
judge found that it was his place of business, 
and the question presented by the bill of ex- 
ceptions is whether there was evidence to war- 
rant the finding. The room was at No. 68 
Devonshire street, Boston ; and at that time 
the defendant’s name was on the door post at 
the street, and on the glass panel in the door 
of the room. An inquiry for him of a per- 
son in the room was answered by a statement 
that he was not in. The superintendent of 
the building testified that he was a tenant 
there the first part of November, 1888, and 
had been for a year or two, and that he re- 
mained there and had goods there until the 
12th day of November or later, and paid rent 
for his office up to that date. The janitor of 
the building gave similar testimony, and said 
that he saw the defendant in his office twice 
in November of that year, and that his mail 
was left there, as usual, up to the 15th day of 
November. Although there was other evi- 
dence which tended to show that he spent but 
little time there, the judge, on the whole, was 
warranted in finding that the room had not 
ceased to be his place of business when the 
notice was given, on November 8th. Excep- 
tions overruled. 
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ABSTRACTS. 


Colorado. 


PROMISSORY NoTES—NEGOTIABILITY. 

1. A promissory note, in the ordinary form, 
containing a stipulation that “this note is 
given for part payment of rent of certain 
pasture fields, and is not to be paid unless I 
have the use of said premises, in accordance 
with a certain lease and agreement,” was not 
negotiable at common law. 

2. Nor is it negotiable under Gen. St. 
Colo., c. 9, which provides that (section 3) 
‘all promissory notes, bonds, due-bills, and 
other instruments in writing, made by any 
person, whereby such person promises or 
agrees to pay any sum of money * * * 
to any other person or persons, shall be taken 
to be due and payable to the person or per- 
sons to whom said note, bond, bill, or other 
instrument in writing is made ;” and (section 
4) that “any such note, bill, bond, or other 
instrument in writing, made payable to any 
person or persons, shall be assignable by in- 
dorsement thereon, * * * in the same 
manner as bills of exchange.” 

Jennings et al v. First Nat. Bank, Su- 
preme Court of Colorado, Nov. 8, 1889. 


Massachusetts. 


Notary PusLic—ELIcIBILITy OF WOMEN. 

1. In the absence of a statute, Const. 
Mass. art. 4 of amendments, which provide 
that “notaries public shall be appointed by 
the governor in same manner as _ judicial 
officers are appointed,”—interpreted with 
reference to the history and nature of the 
office, and the long-continued and constant 
practice of the government here, and the 
usage elsewhere, cannot be considered as au- 


thorizing the governor to appoint women to 
be notaries public. 

2. St. Mass., 1883, c. 252, which author- 
izes the appointment of women who are 
attorneys at law as special commissioners to 
administer oath, and to take depositions and 
the acknowledgments to deeds, and St. Mass., 
1889, c. 197, which permits these special 
commissioners, in addition, to administer all 
oaths that may be administered by a justice 
of the peace, and to issue summonses for 
witnesses, do not affirmatively show any in- 
tention by the legislature that women should 
be appointed notaries public. 

Jn re Appointment of Women to be No- 
taries Public, Supreme Judicial Court of 
Massachusetts, March 18, 1889. 


Minnesota. 


PROMISSORY NOTE—DESTRUCTION—ACTION 
On. 

The plaintiff, suing upon a promissory 
note made by defendant to him, is entitled 
to recover thereon although it appear that 
the plaintiff had delivered the note to a third 
party, offering to transfer it to him for a 
stated consideration; that such offer was 
refused ; and that such third party had de- 
stroyed the note. 

Homberg v. Kikhoffer, Supreme Court of 
Minnesota, April 28, 1890. 


Nebraska. 


Promissory NoTE— ALTERATION — ADMIS- 
SIBILITY IN EVIDENCE. 

A note was dated August 1, 1886, due 
five months from date. In an action by 
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an indorsee commenced April 31, 1888, 
plaintiff offered said note and the indorse- 
ment thereon in evidence, which was ad- 
mitted, over objection of defendants, 
they having set up as a defense the want of 
consideration for the note, and that it was in- 
dorsed after maturity. Upon inspection of 
the note, the original being preserved in the 
pill of exceptions, it is apparent that the 
indorsement was first written with a lead 
pencil, and dated “Oct. 1, 1887,” which 
writing was partially erased, and re-written 
with pen and ink, and dated “ Oct. 15-87,” 
and afterwards the figure “7” was altered to 
a“6.” Held, Wrongly admitted. 

Johnson et alv. First Nat. Bank of Plum 
Creek, Supreme Court of Nebraska, February 
17, 1890. 

NaTIONAL BANK—UsuRY—ACTION FOR PEN- 

ALTY—JURISDICTION—AMOUNT RECOVER- 

ABLE. 


1. An action may be brought in any county 
or district court in the county in which 
a national banking association is located, 
having jurisdiction of the amount involved, 
for a penalty, under section 5198 of the Re- 
vised Statutes of the United States. See 
Bank v. Overman, 22 Neb., 116, 34 N. W. 
Rep., 107. 

2. In an action against a national banking 
association, for a penalty, under section 5198 
of the Revised Statutes of the United States, 
the plaintiff may recover double the amount 
of interest actually paid, and is not confined 
to double the amount of usury paid. Fol- 
lowing, Bank v. Bollong, 24 Neb., 825. 

Schuyler Nat. Bank v. Bollong, Supreme 
Court of Nebraska, Feb. 18, 1890. 


NEBRASKA BANKS—APPOINTMENT OF ReE- 
CEIVER—RIGHTS OF CREDITORS. 


1. The supreme court, in a proper case, 
has jurisdiction to appoint a receiver to take 
charge of and wind up the affairs of a bank- 
ing corporation organized under the laws of 
this state. 

2. The property and assets of a banking 
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corporation organized under the laws of this 
state, after it has ceased to carry on a banking 
business, are.a trust fund for the payment of 
its debts. The rights of the creditors to the 
corporate property, so far as it is necessary 
to meet their demands, are superior to those 
of the stockholders, or the assignee of an in- 
solvent stockholder. 


State v. Commercial State Bank et al, Su- 
preme Court of Nebraska, Feb. 5, 1890. 


—_—— 


PROMISSORY NoTE—FRAUD IN INCEPTION— 
ACTION BY INDORSEE—BURDEN OF PROOF. 


1. In an action brought on a promissory 
note by an indorsee against the makers, where 
facts were alleged in the answer showing 
fraud on the part of the payee in the incep- 
tion of the note, and the plaintiff replied, 
denying such allegation, the trial court held ° 
the burden of proof to be upon the defend- 
ant, and, upon the offer of proof by the de- 
fendant, the plaintiff objected to any testi- 
mony on the part of the defendant because 
the answer admits the execution and purchase 
of the note, and because the facts pleaded 
do not constitute defense or show that plain- 
tiff acted in bad faith in its purchase, which 
objection was sustained. He/d error. 


2. Where a note is shown to have origin- 
ated in fraud, a presumption arises that a 
subsequent holder gave no value for it; and 
such presumption will prevail in an action by 
such holder against the maker, unless rebut- 
ted by evidence of value and good faith in 
the transfer. 


Haggland et al v. Stuart, Supreme Court 
of Nebraska, March 11, 1890. 


North Carolina. 


PRESUMPTION OF PAYMENT—REBUTTAL. 


In a suit on a note executed in 1867, plain- 
tiff, to rebut the presumption of payment, 
relied on the following indorsement on the 
note: “January 26th, 1884. Renewed. T. 
A. Osporne.” There was evidence that Os- 
borne, the maker of the note, was mentally 
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incapable at the time to make such written 
acknowledgment. e/d, that the court cor- 
rectly charged that if Osborne had capacity 
to know what he was doing, and signed the 
indorsement meaning to signify that the note 
had not been paid, the jury should find for 
plaintiff; and that the words on the back of 
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the note signed by Osborne were sufficient to 
rebut the presumption of payment, if the 
jury believed that Osborne understood their 
meaning, and meant to acknowledge that the 
note had not been paid. 

Morris v. Tomlinson et al, Supreme Court 
of North Carolina, Dec. 2, 1889. 


QUERIES AND REPLIES. 


Taxation of National Bank Shares by 
Cities. 


First NATIONAL BANK, } 
GAINESVILLE, FLA., May 15, 1890. § 
Editor Banking Law Journal. 
Dear Sir: Can this c#ty tax us on stockholders 
resident in West Virginia? 
James M. GRAHAM, Cashier. 


Answer.—The legislation of Florida affect- 
ing municipalities embraces the following 
provision : 

“The city and town council shall have 
power to raise by tax and assessment upon 
all real and personal property, and by license 
tax not to exceed fifty per cent. of the state 
license tax on all professions, business and 
occupations carried on within the cor)oration 
and taxed by the state, all sums of money 
which may be required for the improvement 
and good government of the city, and for car- 
rying out the powers and duties herein 
granted,” etc. Laws 1883, ch. 3477, amend- 
ing the act for the incorporation of cities. 

Express power thus appearing for the im- 
position by cities of taxes for city purposes 
_ upon all personal property therein located, 
the question submitted is whether the city of 
Gainesville, Florida, can tax a// the shares of 
a national bank located therein, as personal 
property in the city subject to taxation—as 
well those shares of non-residents of the state 
as those owned by residents of the city. 


The authority to tax national bank shares 
is derived, as is well known, from the follow- 
ing familiar provision : 


“ Nothing herein shall prevent all the shares 
in any association from being included in the 
valuation of the personal property of the 
owner or holder of such shares, in assessing 
taxes imposed by authority of the state within 
which the association is located ; but the leg- 
islature of each state may determine and di- 
rect the manner and place of taxing all the 
shares of national banking associations lo- 
cated within the state, subject only to the 
two restrictions that the taxation shall not be 
at a greater rate than is assessed upon other 
moneyed capital in the hands of individual 
citizens of such state, and that the shares of 
any national banking association owned by 
non-residents of any state shall be taxed in 
the city or town where the bank is located 
and not elsewhere. Nothing herein shall be 
construed to exempt the real property of as- 
sociations from either state, county or munic- 
ipal taxes, to the same extent, according to 
its value, as other real property is taxed.” 
Sec. 5219 U.S. Rev. Stat. 


Under this provision the right of a city to 
tax all stockholders, non-resident as well as 
resident, where authorized by the state, would 
at first view seem to be clear, but in the case 
of First National Bank of Richmond v. City 
of Richmond, decided in the U. S. Circuit 
Court, E. D. Virginia, July 15, 1889, 2 Bank. 
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L. J. 9, a contrary opinion is announced, in 
view of which a more extended consideration 
of the question than would otherwise seem 
necessary, will be made. 

In that case the city of Richmond imposed 
a tax of one and four-tenths per cent. of 
their market value upon all shares of stock 
in any bank or corporation of the city whose 
capital was not itself assessed. The capital 
of the First National Bank was $600,000, 
and its 6,000 shares were held by persons 
resident in various places. This tax was im- 
posed upon all its shares of stock. The 
right to collect the tax was denied by the 
court because the facts of the case showed 
inequality and discrimination in their taxa- 
tion, forbidden by the national law. But be- 
sides considering the question of inequality 
of taxation, upon which ground the decision 
was based, the court further considered the 
question of a city’s right at all, and if exist- 
ing, to what extent, to impose a tax upon 
national bank shares, HUGHES, J., saying : 


The question need not be decided in the 
present case; but it is doubtful whether 
Congress, in authorizing the states to tax the 
shares of national banks, under legislation of 
their own, prescribing the manner and place 
of doing so, intended thereby to authorize 
cities, counties and towns to exercise the 

.same power. The mere fact that municipal 
corporations may tax national banks at their 
pleasure would tend strongly to discourage 
investments in their shares ; and no instance 
of such a tax has yet gone to the Supreme 
Court of the United States; but if the right 
exists, and if the city of Richmond may legi- 
timately impose a tax on the national banks 
doing business within it, yet I think that the 
tax complained of here is one whose neces- 
sary effect must be to discourage investments 
in national banks. Congress requires the tax 
to be assessed as part of the personal prop- 
erty of the owners of the shares of the bank. 
It does not authorize a tax upon the bank 
itself. The city has ne power to asses a tax 
upon the bank 7” so/ido. It can assess only 
the shares, and these only as the property of 
the shareholders. There are 6,000 shares of 
the stock of this complainant, held, doubt- 
less, by hundreds of different persons re- 
siding in Richmond and other cities, and in 
the counties surrounding Richmond and in 
the state at large. By section 5210 of the 
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United States Revised Statutes, Congress re- 
quires every national bank to keep at all 
times, for public inspection, “a full and cor- 
rect list of the names and residences of all 
the shareholders in the association, and the 
number of shares held by each, in the office 
where its business is transacted.” If it be 
within the legal power of the city of Rich- 
mond to tax the shares of those stockholders 
of the national banks here who are residents 
of the city, certainly that is the extent of its 
power. It cannot tax the banks themselves. 


It can tax only the shares of their sharehold- 
ers, as part of their individual property, and, 
of course, only of those shareholders who are 
its own resident citizens, and whose other 
personal property it may of right tax. 


Here, then, is the opinion expressed judi- 
cially, first, that it is doubtful whether Con- 
gress ever intended to authorize cities, coun- 
ties and towns to tax national bank shares; 
and, second, even if it did, certainly the ex- 
tent of a city’s power is to tax only those share- 
holders who are its own resident citizens, and 
in view of this we are led seriously to inquire 
in answering the question presented, whether 
this opinion correctly expresses the law, in 
denying the right of a city to tax non-resident 
stockholders of national banks, or whether, 
notwithstanding this dictum, a city, clothed 
by the state with power to tax personal prop- 
erty, can tax all the stockholders of a national 
bank located therein, wherever resident. 

While the direct question of the right of a 
city to tax all the shares of a national bank, 
wherever the holders resided, has never re- 
ceived direct adjudication, numerous cases 
exist where taxes, so imposed _ by cities upon 
all shareholders, have been considered in 
view of other questions affecting their legality, 
and their validity affirmed without any intima- 
tion but that the city had the power and right 
to tax all shareholders. Let a single instance, 
it being a supreme court decision, suffice : 

In Bank of Redemption v. Boston, 125 U. 
S., 60, the bank sought to recover from the 
city an amount of taxes paid on its shares to 
the city collector, which it claimed were ille- 
gally imposed. The principal ground of con- 
tention was inequality and unjust discrimina- 
‘tion, prohibited by Congress, but the court 








52 THE BANKING 
held this was not made out. Another point 
made by the bank was that other national 
banking associations, some located in Massa- 
chusetts and others in the several New Eng- 
land states, were the owners of 1,448 shares, 
and that these were not taxable, for the rea- 
son that no tax was authorized by section 
5219 upon a national bank itself as a corpor- 
ation, nor upon its personal property, and 
therefore the shares owned by other national 
banks were exempt by virtue of their owner- 
ship; but the court held on this point that 
the manifest intention of the law was to per- 
mit the state to tax all the shares without re- 
gard to their ownership. 

Here is an instance, therefore, of a case in 
the Supreme Court of the United States where 
the city of Boston imposed a tax upon a// the 
shareholders, resident and non-resident, of a 
national bank located therein, and the tax by 
the city is upheld. The point was not raised 
or considered of the city’s right to tax share- 
holders who were non-residents (the objection 
to the tax upon the shares of non-resident 
national banks being on the ground of owner- 
ship by a national bank, not of non-residence) 
and the right was therefore tacitly assumed 
to exist. 

It, and other similar cases, afford strong 
ground for the conclusion that the law of 
Congress is broad enough to permit taxation, 
for city purposes, of a// the shares of a na- 
tional bank located in the city, where the city 
has been authorized by the state to tax the 
property within its borders. Reason, as well, 
points to the same conclusion. The actual 
property, represented by the shares, is located 
in the city. It there earns its dividends and 
receives the benefit and protection of the 
city’s institutions. The tax imposed by the 
city goes to pay for this, and it is therefore 
clear, in reason and justice, that all owners 
of the property so benefitted and protected, 
should equally contribute to the burdens im- 
posed. 

Of course, it is well known, the modes of 
city and state taxation throughout the country 
are far from uniform. In some cities a single 
tax is collected, sometimes by a city, some- 
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times by a county official, which includes the 
entire amount to be collected for city, county 
and state expenses. In other places, separate 
taxes are imposed for city, and for state pur- 
poses. It is needies to go into the intricacies 
of these many systems, for whether the tax 
be levied by the city to include the quota for 
state expenses, or it be laid simply for city 
purposes, leaving state taxation to be sepa- 
rately imposed, the question here is not af- 
fected. ‘The conclusion seems warranted that 
the city of Gainsville, Fla., being authorized 
by the legislature to impose taxes for city pur- 
poses upon the personal property within its 
borders can lawfully tax all the shareholders 
of a national bank located therein, whether 
resident in the city or elsewhere. 


The North Dakota Usury Act. 
SECURITY TRUST COMPANY, 
GRAND Forks, N. DAKoTA, May Io, 1890. } 
Editor Banking Law Journal: 


Dear Sir: I mail you to-day a copy of the laws 
enacted by the first Legislative Assembly, and call 
particular attention to the Usury Act on page 41. 
You will note by section 4 that parties are prohib- 
ited from taking a cash commission in any case, 
and we construe the interpretation of that section 
to be, that even should we loan a man a thousand 
dollars for five years, taking his note at say 6 per 
cent. and give him $990, charging but $10 in cash 
above the 6 per cent. it would be usury, while the 
rate would be but a trifle more than half of the 
full rate permitted. By section 7 you will note 
that where the sum of money received as a fee, 
when added to the rate of interest, exceeds in the 
aggregate 12 per cent. it shall be deemed usury ; 
the direct inference being that if the rate‘and com- 
mission added would not exceed 12 per cent. it 
would not be usury. Section 4 was interpolated 
into the act in the committee of conference which 
will account for the conflict between sections 4 
and 7. 

The question is whether this apparent conflict 
invalidates the law in any way, or whether under 
section 7 we can take a commission provided the 
rate does not exceed 12 per cent. 

This is a quéstion of considerable importance to 
the money interest of this state. 


GeEorGE B. CLIFFORD, Secretary. 


Answer.—The question submitted arises 
under the act defining usury, approved March 
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31, 1890, which fixes the legal rate of in- 
terest at seven per cent. in the absence of 
contract, and allows as high as twelve per 
cent. per annum to be contracted for in 

The two provisions in the act which seem 
to irritate the sense of consistency are sec- 
tions 4 and 7, which are as follows : 


“Sec. 4. In all written contracts for the 
loan of money the exact amount agreed 
upon to be received for the use, by the bor- 
rower, shall be stated in the contract, and 
separately therefrom, the rate per centum 
thereon of interest contracted to be charged, 
and if in any contract, either verbal or 
written, for the loan of money, the borrower 
receives a less sum than the principal sum 
so agreed upon and contracted to be loaned 
to and received by the borrower, the said 
contract shall be deemed to be usurious, ex- 
cept as otherwise herein provided.” 

“Sec. 7. The receipt of, or an agreement 
by any broker, loan agent or person to re- 
ceive from any person a sum of money or 
other consideration as a fee or compensation 
for obtaining a loan or forbearance of money, 
or an extension of time on an existing loan 
or forbearance of money, where such sum of 
money or other consideration received or 
agreed to be received as a fee or compensa- 
tion by such broker, loan agent or person, 
when added to the rate of interest expressed 
and reserved in the bond, bill of exchange, 
promissory note, mortgage or other security 
made or given to evidence or to secure such 
loan, exceeds in the aggregate the rate of 
twelve per centum per annum, interest, shall 
be deemed and is hereby declared to be 
usury within the meaning of thisvact, and all 
and every bond, bill of exchange, promissory 
note, mortgage or other contract or security, 
thus or in like manner tainted with usury or 
usurious purposes, shall be void from the 
beginning and subject to the same provisions 
and liabilities and provisos, and the maker 


of such usurious bill of exchange, promissory’ 


note, mortgage security or other contract 
shall have the same remedy in the law 
against the original owner or receiver of any 
such usurious bond, bill, note, mortgage or 
other contract of security, or against any 
broker, agent or person who procured, or 
aided or assisted in procuring the execution 
and delivery of any such usurious bond, bill, 
note, mortgage or other contract or security, 
as is provided for by the preceding sections 
of this act.” 
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The question submitted under these sec- 
tions is whether loan agents in North Dakota 
can lawfully take a fee or commission from 
a borrower, in addition to the rate of interest 
to be paid for the loan, where commission plus 
rate do not amount to more than twelve per 
cent. per annum upon the principal sum 
loaned ? 

It is obvious from the provisions of section 
7 that the legislature had in view the prac- 
tice of loan agents to charge the borrower a 
fee or compensation, in addition to interest, 
for money loaned and by the enactment of 
such section fixing a limit beyond which the 
charge could not extend, recognized the right 
and legality of such a fee, in addition to the in- 
terest, within the limit fixed. Were it not so, 
and the broker under existing law had no 
right to add anything to the interest in 
the way of a charge, although charge 
and interest fell below the twelve per cent. 
there would have been no occasion for the 
enactment of section 7. Without it, it would 
have been unlawful for the broker to take a 
fee, whether, with interest, exceeding twelve 
per cent. or not amounting to that sum. The 
provision, therefore, that the contract shall 
be unlawful where fee and interest exceed 
twelve per cent. leaves no escape from the 
conclusion, taking the section by itself, that 
the legislature authorized and sanctioned the 
taking of a commission by a loan agent 
where, with the interest charged, the total 
amount does not exceed twelve per cent. 

But the fear is expressed that section 4 
prohibits the taking of a commission in ad- 
dition to the interest, although interest and 
commission may ,aggregate far less than 
twelve per cent. and we are thus led to a 
critical examination of that section. 

It provides, as we have seen, that in 
written contracts for loans the exact amount 
of the principal sum shall be stated, and 
separately, the rate of interest charged; and 
further provides that “if in any contract verbal 
or written” the borrower receives a less sum 
than the principal sum, the contract shall be 
usurious except as otherwise provided in the 
act. 
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The main purpose of such an enactment 
is apparent. In transactions between bor- 
rower and lender the latter frequently ex- 
torts more than the interest which he may 
lawfully take, the excess not appearing in 
the contract which provides for only the 
lawful rate, but being deducted from the 
amount actually paid the borrower, of which 
there may be no written evidence. The 
object of such an enactment, then, would be 
to prevent illegal extortion. In North Da- 
kota, as the lender can lawfully contract up 
to twelve per cent., there would seem to be 
no reason for such an enactment, which 
would apply to cases below that rate. But 
the language of the enactment warrants the 
conclusion that it does apply to contracts of 
loan bearing less than twelve per cent. in- 
. terest. Its provisions recite any contract, 
verbal or written, in which the borrower re- 
ceives less than the principal sum, whatever 
the rate. So regarding it, what effect does 
this section have upon the right of a loan 
agent to charge and deduct from the prin- 
cipal sum coming to the borrower, a fee, 
which added to the interest, will not exceed 
twelve per cent. ? 

For the purpose of the inquiry let us for 
the present omit Section 7 from the act and 
first inquire whether Section 4, taken by 
itself and irrespective of any other provision 
in the act, applies to loan agents? Its lan- 
guage, we have observed, is that “if 7 any 
contract for the loan of money” the bor- 
rower gets less than the principal sum, the 
contract will be tainted with usury. Does 
the taking of the fee enter into and form an 
element of the transaction, so as to be 7” the 
contract? Might we not argue that the loan 
agent is the agent of the borrower in pro- 
curing the loan, and that when the loan 
agent receives the principal sum from the 
lender which he is to give the borrower, it is 
in fact received by the borrower, by his 
agent? In such case the former would re- 
ceive the whole principal sum contracted 
for, the agreement to give the agent a fee 
would not be a part of, or 7# the contract be- 
tween borrower and lender, and the subse- 
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quent deduction of the fee by the agent and 
turning over the balance to his principal, 
would not come within the terms or pro- 
hibition of the section. But, however this 
might be were we to regard the loan broker 
as the agent of the borrower, the fact is, we 
apprehend, that he is rather the agent of the 
lender, receiving his money for investment, 
placing it according to his own good judg- 
ment, and taking a fee from the borrower, 
for his own compensation, in addition to the 
interest, for the lender. In such case the 
payment of the fee to the loan agent 
or its deduction by him from the principal 
which the borrower receives, would be a sub- 
ject of agreement, or part of the transaction 
between borrower and lender, and conse- 
quently would fall within the prohibition of 
the act that “if in any contract” the bor- 
rower receives a less sum than the principal 
agreed upon, it shall be usurious. Taken 
alone therefore, the conclusion must be 
reached that section 4 applies to loan agents. 
But we cannot take the provision alone ; 
we must construe it with reference to all 
other parts of the act, and in this connection 
we must bring into notice the closing words 
of section 4—“except as otherwise herein 
provided,” which make its provisions subject 
to any exception or contrary provision set 
forth in the act. 
‘ An instance of such a provision is the con- 
cluding paragraph of section 3, which pro- 
vides “that the payment of interest in ad- 
vance for any time not exceeding ninety days 
at arate not exceeding twelve per cent. per 
annum shall not be deemed to be usury 
within the meaning of this act.” This pro- 
vision, while allowing ninety days interest to 
be taken in advance, does not say even that 
it may be deducted from the principal, 
although probably that was intended ; and in 
this connection an interesting question arises 
as to the effect of section 4 upon the practice 
of discounting by bankers, where, of course, 
the borrower receives less than the principal. 
Nowhere in the act, except in the provision 
from paragraph 3 just quoted, is any mention 
made of this known practice forming an ex- 
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ception to section 4, and even should the 
clause of paragraph 3 be held to allow bank- 
ers to discount for the length of ninety days, 
interesting questions might arise whether 
section 4 prohibited the practice for longer 
periods, especially in view of the fact that in 
the banking act passed at the same session 
incorporated banks are empowered to carry 
on business “ by discounting and negotiating 
promissory notes,” etc. 

But in touching this subject we are becom- 
ing entangled in the wilds of another North 
Dakota legal forest, and we must retrace our 
steps and confine our efforts to the particular 
subject of inquiry. The concluding paragraph 
of section 3, just quoted, we have cited as be- 
ing an exception, probably, falling within the 
intent and meaning of the excepting clause 
of section 4. Another exception is the 11th 
section, which exempts building and loan as- 
sociations from the operation of the act. 
Further than these, the only other provision 
inconsistent with section 4 is section 7, previ- 
ously referred to, which by expressly prohib- 
iting the taking of commission when, with in- 
terest, it exceeds 12 percent., clearly indicates 
the legislative intent that such commissions 
are otherwise to be regarded as valid, and, 
consequently, equally as if expressly author- 
ized, they fall within the exception and are 
not affected by the provisions of section 4. 
This construction accords with the elementary 
rule that all parts of an act are to be construed 
together, and are to receive such interpreta- 
tion as will enable all its clauses to be opera- 
tive. The legislature is not presumed to 
stultify itself, but the courts in general favor 
that construction which will give effect to all 
parts of an act, rather than one which will 
hold one clause inconsistent and conflicting 
with another. Even should we omit the 
words in section 4 “except as otherwise 
herein provided,” the rules of construction 
would authorize the later clause to be re- 
garded as an implied exception to the general 
language of section 4; and even were the 
provisions of such character that they could 
not be held to assimilate as parts of one act, 
but presented, as compared with each other 
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an absolutely irreconcilable conflict, the rule 
in such case undoubtedly is that the clause or 
section last in order of date or local position 
must be deemed to prevail, and the other be 
deemed abrogated to the extent of the repug- 
nancy. Endl. Interp. Stat., § 183. 


All these considerations therefore point to 
the same conclusion that under section 7 of 
the act mentioned, loan agents can lawfully 
take and deduct a commission from the bor- 
rower in addition to the interest, when both 
commission and interest together do not ex- 
ceed twelve per cent. per annum upon the 
principal sum loaned, and that the provisions 
of section 4 making a contract usurious where 
the borrower receives less than the principal 
sum, do not apply. 


\ 


Security of Unregistered Pliedgee of 
Stock in Nebraska. 


OMAHA, NEB., May 21, 1890. 
Editor Banking Law Journal. 

DEAR SiR: I see you have been discussing the 
laws of several states as to the right of an attach” 
ing creditor to take stock, by attaching at the com- 
pany’s office, where the shares have been previ- 
ously pledged by the debtor as security for a loan, 
but the transfer has not been registered on the 
books. 

Will you kindly enlighten me as to the neces- 
sity, under the Nebraska law, of having stock 
transferred on the books in order to make the 
security good as against a creditor who afterwards 
levies on the stock for the pledgor’s debt. 

CASHIER. 


Answer.—In the two last preceding num- 
bers the question whether registry on the 
books was necessary to make a transfer of 
stock valid as against a subsequent attaching 
creditor of the transferer was discussed under 
statutes which made provision that transfers 
“to be valid” must be entered on the books, 
or that stock was transferable “on/y on the 
books ” of the corporation issuing it. 


In Nebraska no general statutory regula- 
tion of stock transfers has been made, and 
no judicial decision exists on the subject. 


In the absence of such it is to be presumed 
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that the Nebraska courts would uphold 
that rule which in the absence of statute re- 
stricting the transfer to a particular mode 
has been more generally recognized by the 
courts, namely, that a transfer is complete on 
delivery of the certificate with a power to 
transfer, though unregistered, not only be- 
tween the parties themselves, but as against 
a subsequent attaching creditor of the trans- 
ferer. As said by the Massachusetts court in 
arecent case, Boston Music Hall Assn. v. 
Cory, 129 Mass., 435, Cott, J. 

“ It requires a clear provision of the char- 
ter itself, or of some statute, to take from the 
owner of such property the right to transfer 
it in accordance with known rules of the 
common law ; and by those rules the deliver- 
ing of a stock certificate, with a written trans- 
fer of the same to a dona fide purchaser, is a 
sufficient delivery to transfer the title as 
against a subsequent attaching creditor.” 

The policy of such a rule has been dis- 
cussed in previous numbers, and where legis- 
latures have made positive provisions making 
transfers invalid unless entered on the books, 
under which subsequent attaching creditors 
have been held to take precedence over prior 
unregistered pledgees, statutory modification 
of the rule in this particular has been urged. 
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Post-dated Checks. 


Union BANK oF ROCHESTER, } 
ROCHESTER, N. Y., May 22, 1890. 4 


Editor Banking Law Journal: 


DEAR SiR: Being greatly interested in your article 
on post-dated checks, I beg to quote from same and 
ask why, if the check has ‘‘an actual existence 
before its date’? and ‘matures on its date,” it 
does not come within the provision of the half 
holiday law, which provides that paper maturing 
on Saturday is payable the following Monday. 


A. ERICKSON PERKINS, CASHIER. 


Answer.—Under the New York statute a 
post-dated check, dated on Sunday, would, of 
course, be deferred in time of payment to the 
succeeding day. The discussion as to whether 
a post-dated check, dated on Sunday, was 
payable and protestable on the preceding day, 
had reference only to those states whose 
statutes made paper falling due on a Sunday 
or a holiday, payable on the preceding day, 
and this is so stated in the article. The 
New York law makes paper falling due on 
holidays payable on the succeeding day; 
hence, no question could arise thereunder as 
to any other time of payment. 


CONGRESSIONAL RECORD. 


SILVER AND TARIFF. 

The silver question has been exhaustively 
discussed in the Senate during the preceding 
fortnight, but no vote has yet been taken. 

The McKinley tariff bill has passed the 
House and is now in the hands of the Senate 
Finance Committee. 

MR. ST. JOHN’S SILVER MEASURE. 

In the Senate, on May 26th, Mr. Plumb 
introduced a bill (S. 3945) to provide for the 
purchase of silver for use as lawful money. 
He said that the bill had been forwarded to 
him for the purpose by Mr. William P. St. 
John, a leading banker in the city of New 
York. The bill in the main met the approval 
of Mr. Plumb, but he wished it to be offered 


with Mr. St. John’s indorsement, because of 
the latter’s recognized position in the finan- 
cial world. The bill was referred to the 
Finance Committee. 

It directs the Secretary of the Treasury to 
purchase monthly silver bullion to the aggregate 
amount of four anda half million ounces of fine 
silver at the market price, but not exceeding 
$1 for 371 25-100 grains of pure silver, and 
to issue United States notes in payment there- 
for. ‘These notes shall be legal-tender for all 
purposes, unless otherwise specified in any 
contract. The aggregate amount of such 
notes outstanding shall not exceed the cost of 
the silver reserved on hand in the purchase 
of which the notes were issued. The notes 
shall be redeemable on demand at the Treas- 
ury or Sub Treasuries in coin, but the Secre- 
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tary of the Treasury may, after the expiration 
of two years from the passage of this act, 
prescribe regulations for the redemption of 
the notes, on demand of the holder, in an 
amount of silver bullion worth at the market 
price on the date of redemption the face 
amount of notes thus redeemed in bullion, 
if in the discretion of the Secretary such 
method of redemption shall then be to the 
interest of the United States. The Secretary 
shall coin such portion of the silver pur- 
chased, not less, however, than $2,000,000 
monthly, as he may deem necessary to pro- 
vide for the redemption of the United States 
notes. After two years the minimum coinage 
requirement shall be reduced to $1,000,000 
per month. 


A GOVERNMENT LAND LOAN BUREAU. 


Senator Stanford’s bill, introduced May 
2oth, to provide for making loans on lands, 
establishes a land loan bureau in the Treasury 
Department. 


‘The chief and deputy chief, the bill pro- 
vides, shall be appointed by the President, 
with salaries of $6,000 and $5,000, respect- 
ively. ‘The Secretary of the Treasury is au- 
thorized to prepare, ready for issue, United 
States circulating notes of the denominations 
of $5, $10, $20, $50, $100, $500 and $1,000 
to the amount of $100,000,000, and addi- 
tional amounts as they become necessary, to 
be placed to the credit of the land loan bu- 
reau. ‘These notes shal] be full legal-tender 
for public and private debts, except interest 
on the public debt or in redemption of the 
national currency. 

Any citizen of the United States, or any 
person who has declared his intention to be- 
come such, who owns unencumbered agricul- 
tural land, may apply to the lard loan bureau 
for a loan from these certificates, to be se- 
cured by lien on such land, the loan not to 
exceed half the assessed value of the land. 
No loan shall be made upon land of less than 
$500 in value, nor in sums less than $250 nor 
for longer time than twenty years. The loans 
shall bear interest at the rate of 2 per cent. 
per annum, payable annually, and may be 
paid at any time in sums of not less than 25 
per cent. of the whole amount. - The Secre- 
tary of the ‘Treasury shall cancel and retire 
accounts of notes equal to the payments 
made on loans ; and in case payment is made 
in other currency of the United States he 
shall cancel an equal amount of the notes 
issued under this act. In case of default of 
payment of interest or principal of the loan, 
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the chief of the bureau may order a foreclo- 
sure of the lien in a United States circuit 
court. Counsel fees in any case to be added 
to the judgment shall not exceed $500. 

The bill provides that “the rule of the 
common law, that statutes in derogation there- 
of are to be strictly construed, shall have no 
application to this act. ‘This act establishes 
the law respecting the subject to which it re- 
lates, and its provisions and all proceedings 
under it are to be liberally construed with a 
view to effect its object.” 

TAXATION OF TREASURY AND NATIONAL BANK 
NOTES. 

On May 26th, Mr. George, from the Judi- 
ciary Committee, reported a bill subjecting 
national bank notes and treasury notes to 
state taxation, which was placed on the cal- 
endar. ‘The bill provides as follows : 

Section 1. That all circulating notes of na- 
tional banking associations and all United 
States iegal-tender notes and all other notes 
and certificates of the United States payable 
on demand and circulating as currency shall 
not be exempt from taxation under the au- 


thority of any state or territory; provided, 
that such taxation shall be exercised in the 


same manner and at the same rate that any 
such state or territory shall tax other money 
within its jurisdiction. 

Sec. 2. That the provisions of the act shall 
not be deemed or held to change existing 
laws in respect of the taxation of national 
banking associations. 


REDUCTION OF BOND DEPOSITS. 


In the Senate, on May 16th, Mr. Sherman 
introduced by request a bill (S. 3842) “to 
reduce the amount of United States bonds 
to be required of national banks, and to re- 
store to the channels of trade the excessive 
accumulations of lawful money in the Trea- 
sury.” 

The bill provides that the compulsory re- 
quirement for the deposit by national banks 
of Government bonds with the ‘Treasurer of 
the United States, except that required as 
security for deposits of public moneys, shall 
be limited to $1,000 for each bank, provided 
that the voluntary withdrawal of bonds for 
the retirement of national-bank notes shall 
not exceed the sum of $3,000,000 in any one 
month, without the approval and consent of 
the Secretary of the Treasury; that, on the 
surrender by a national bank of any 
sum of its circulating notes by the re- 
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quired deposit of lawful money with the 
Treasurer for their redemption, its entire 
liability for the surrendered notes shall 
cease, the Treasurer redeeming and destroy- 
ing the notes as now provided ; and that, in 
lieu of the fund of lawful money heretofore 
set apart for the redemption of surrendered 
notes, amounting to the entire sum of such 
notes unredeemed, the Treasurer, in the 
discretion of the Secretary of the Treasury, 
shall establish a reserve fund amounting to 
not less than 5 nor more than 20 per cent. of 
the entire sum of notes unredeemed. 

The explanation given for the proposed 
changes in the law is that the section of this 
bill releasing the banks from liability for out- 
standing but lawfully surrendered notes was 
devised to meet the cases of banks which 
still continue business. The law already 
makes such provision in’ behalf of banks 
liquidating and retiring from trade, and their 
shareholders; and, in Mr. Sherman’s judg- 
ment, the omission of the others was merely 
the result of an oversight. The funds 


lodged by the banks with the Treasurer are 
strictly trust funds until this omission is made 


good. 

The section providing for a new reserve 
fund would, it is thought, insure a sufficient 
sum being on hand, in lawful money, to re- 
deem the thousands of dollars of surrendered 
bank notes which are daily offered at the 
Treasury for redemption ; and all excess of 
a reasonable sum of cash reserved for these 
redemption of notes would be turned into the 
general funds of the Treasury for bond 
purchases, etc., in anticipation of current 
income. 

The first provision of the bill woald, says 
Mr. Sherman, “reduce the compulsory 
ownership of United States bonds to the 
minimum requirement of the technicality as 
to the constitutional right of the United 
States to charter banks. ‘The Government, 
being now in the market as a large buyer of 
its bonds, should take this pains to prevent 
the voluntary withdrawal of a rival] owner of 
its bonds. The required ownership of bonds 
salable at 22 per cent. premium is onerous 
upon national banks in the smaller towns, 
where rates of money are high, because a 


bank note issue at 90 per cent. of the de- 
posits of such bonds results in a loss of in- 
terest on the idle 32 per cent. invested, 
which is not made good by the interest 
from the bonds, reduced by the annual sink- 
ing fund, and further reduced by the ro per 
cent. annual tax on circulation. A note 
issue at par of the bonds salable at this 
premium would yield an annual profit of not 
more than $12 for an investment of $12,200, 
on the basis of 6 per cent. for money, and 
would occasion an actual loss of $11 a year 
if 7 per cent. were current.” There being 
no profit to the national banks in note issue, 
the Senator thinks that they ought to be re- 
lieved of this burden—* the one feature of 
the system which excites and continues the 
gtanger antagonism to the national banks.” 


AN INTERNATIONAL AMERICAN BANK. 


The following message was transmitted to 
Congress May 27th by the President : 


“T transmit herewith a letter from the Sec- 
retary of State enclosing a report adopted by 
the International American Conference re- 
cently in session at this capital, recommend- 
ing the establishment of an international 
American bank, with its principal offices in 
the city of New York and branches in the 
commercial centers of the several other 
American republics. 

“ The advantages of such an institution to 
the merchants of the United States engaged 
in trade with Central and South America, 
and the purposes intended to be accom- 
plished, are fully set forth in the letter of the 
Secretary of State and the accompanying re- 
port. It is not proposed to involve the 
United States in any financial responsibility, 
but only to give to the proposed bank a cor- 
porate franchise and to promote public con- 
fidence by requiring that its condition and 
transactions shall be submitted to a scrutiny 
similar to that which is now exercised over 
our domestic banking system. 

“The subject is submitted for the consid- 
eration of Congress in the belief that it will 
be found possible to promote the end de- 
sired by legislation so guarded as to avoid all 
just criticism.” 

In his letter to the President, Secretary 
Blaine says : 

“The foreign commerce of the nations 
south of the Gulf of Mexico and the Rio 
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Grande amounts annually to more than 
$1,100,000,000. At present the people of 
the United States enjoy only a meagre share 
of this market ; but the action of the recent 
conference will result, I believe, in the re- 
moval of certain obstacles which now. tend 
to obstruct the expansion of our trade. One 
of the most serious of these obstacles is the 
absence of a system of direct exchanges and 
credits by reason of which the exporting and 
importing merchants of the United States, 
engaged in commerce with Central and South 
America, have been compelled to pay the 
bankers of London a tax upon every trans- 
action. Last year our commerce with the 
countries south of us amounted to $282,005,- 
057, of which the imports of merchandise 
were valued at $181,058,966, and the imports 
of specie and bullion were $21,236,791 ; 
while our exports consisted of merchandise 
valued at $71,938,191 and $8,668,470 in 
specie and bullion. Of the merchandise im- 


ported into the United States, the greater part 
was paid for by remittances to London and 
the cities of the Continent to cover drafts 
against European letters of credit. For the 
use of these credits a commission of three- 
quarters of one per cent, is customarily paid, 
so that the European banks enjoyed a large 


profit upon our business, with a minimum of 
risk. ‘This system steadily results in losses to 
our merchants in interest and differences in 
exchange, as well as in commissions. ‘These 
losses would be largely reduced by the estab- 
lishment of an international system of bank- 
ing between the American republics. 

“The merchants of this country are as de- 
pendent upon the bankers of Europe in their 
financial transactions with their American 
neighbors as they are upon the shipowners of 
Great Britain for transportation facilities, and 
will continue to labor under these embarass- 
ments until direct banking systems are estab- 
lished. ‘The report of the committee of the 
Pan-American Conference presents a simple 
and easy method of relief, and the enactment 
of the measure recommended will, in the 
judgment of the conference, result in the es- 


tablishment of proper facilities for inter-Am-’ 


erican banking.” 
A bill has been prepared at the State De- 
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partment to carry into effect the recommend- 
ations of the committee. It designates the 
United States delegates to the Pan-American 
conference as a commission to receive sub- 
scriptions to the capital stock of “The In- 
ternational American Bank,” books for which 
purpose may be opened in Washington, New 
York, and such other principal cities in the 
American republics as the commissioners may 
think proper. As soon as 50,000 shares are 
subscribed the subscribers shall have the 
usual powers to organize the corporation, 
which shall have the same privileges now en- 
joyed by banks generally, its acquisition of 
real estate, however, to be limited to 15 per 
cent. of the capital stock paid in. 

The corporation may be designated by the 
Secretary of the Treasury, as a depository of 
public money, and may be employed as a fin- 
ancial agent of the Government. The prin- 
cipal office shall be in Washington or New 
York city, with power to open branch offices 
in the United States, Mexico, South and Cen- 
tral America. ‘The capital stock is fixed at 
$10,000,000 in $100 shares, which may be 
increased by a two-thirds vote to not exceed- 
ing $25,000,000. Business may be begun as 
soon as 25 per cent. of the subscriptions shall 
have been paid in in cash ; but at least $5,- 
000,000 must be paid in within two years. 
The board of directors shall consist of twenty- 
five persons, not less than fifteen to be citi- 
zens of the United States. No person shall 
be a director who does not own 250 shares. 
of stock. ‘The first meeting for organization 
is to be pursuant to a call issued by the com- 
missioners, after which the commissioners’ 
duty shall cease. 

Stockholders are made liable to the amount 
of their subscriptions, but no more. The 
corporation shall file semi-annually with the 
Secretary of the Treasury a report of its fin- 
ancial condition, and its affairs shall at all 
times be open to examination of officers of 
the Treasury department. Provision is made 
for the appointment of a receiver for the cor- 
poration and the winding up of its affairs, in 
case its capital stock is impaired more than 
20 per cent. of the amount of the capital stock 
actually paid in, and the directors fail to make 
such impairment good. 
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CURRENT NEWS AND TOPICS. 


Iowa BANKERS’ ASSOCIATION.—The fourth an- 
nua] meeting of the Iowa Bankers’ Association, to 
be held at Dubuque, June roth, rrth and 12th, in 
the Dubuque Opera House, promises to be an en- 
joyable affair. The session will be opened with 
prayer, which will be followed by an address of 
welcome by the Hon. Robert W. Stewart, mayor 
of Dubuque. Among the addresses which will 
be delivered during the session will be one upon 
**Our Equilibrium,” by Mr. James F. Toy, presi- 
dent of the Farmers’ Loan and Trust Company, 
of Storm Lake; ‘‘Competition and Co-operation,” 
by J. J. P. Odell, president of the Union National 
Bank of Chicago, Ill.; and a legal address upon 


the ‘‘Rights and Liabilities of Banks Holding 
Corporate Stock as Collateral,” by Mr. Charles B. 
Keeler, of Mills & Keeler, attorneys, Cedar 
Rapids, Iowa. 

During the session a general discussion will be 
had of the Finn bill relating to state supervision 
and inspection of all institutions receiving deposit. 


SUSPENSION OF THE OWEGO NATIONAL BANK. — 
The Owego National Bank of Owego, N. Y., tem- 
porarily suspended on May 23d, pending an ex- 
amination of its affairs. It is rumored that there 
is a shortage in the accounts of C. A. Thompson, 
the cashier. Bank Examiner Geteman is making 
an investigation. 


ENGLISH SILVER VIEWS.—The president of the 
Bi-metallic League has cabled from London to Mr. 
Dana Horton, at Washington, expressing the 
opinion that Senator Jones’ silver bill would, if 
adopted, prove an effectual step toward the re- 
monetization of silver. He thinks there is no 
danger, in any event, of silver shipments from 
India or China to the United States, and believes 
that the adoption of the bill would give confidence 
to Europe in the stability of silver, and that it 
would tend to bring about an international bi- 
metallic agreement with the Latin Union, and 
probably other nations. 


RESIGNATION OF J. D. ABRAHAMS.—Mr. J. D. 
Abrahams, Deputy Comptroller of the Currency, 
tendered his resignation to the Secretary of the 
Treasury, on May 21st, to take effect May 25th, 
in order to accept the position of cashier of the 
Southern National Bank of New York City. He 
was appointed to the office from Virginia, January 
27, 1887, and was Acting Comptroller for six 
months prior to the appointment of Mr. Lacey. 
He was a faithful and efficient officer, and would 
undoubtedly have retained the office indefinitely 
notwithstanding his politics but for his voluntary 
retirement. His successor has not yet been se- 
lected. 


A CHINESE BANK.—A dispatch from S hangha 
to the London Standard says it is reported on good 
authority that an important Chinese bank will soon 
be started, with branches at all the ports of the 
country. An American bank is believed to be 
chiefly interested in the enterprise. Promises 
have been received of a large amount of native 
capital to support the new concern. 


CLAASSEN AND PELL.—George H. Pell, the fin- 
ancier, whose dealings in connection with gaining 
possession of the Sixth National Bank got him 
into trouble, was convicted in the General Ses- 
sions, N. Y., on May 234d, of grand larceny in the 
first degree. P. J. Claassen, his co-conspirator, 
who has been on trial in the United States Circuit 
Court, was also, on May 28th, found guilty of 
embezzlement. Sentence has not yet been pro- 
nounced in either case. The maximum punish- 
ment in Pell’s case is ten years, while on each of 
the five counts on which Claassen was found 
guilty, he may be sentenced to ten years in state 
prison. Verily, the way of the transgressor is 
hard. 


Texas BANKERS’ CONVENTION.—The sixth an- 
nual convention of the Texas Bankers’ Association 
was held at Houston, May 6, 7 and 8th, and was 
largely attended. An addregs of welcome was de- 
livered by J. E. McAshan, of Houston, and was 
responded to by Hon. J. F. Miller, of Gonzales. . 
The annual address of President Weekes touched 
on many points of importance. He urged reform 
in the system of taxation; spoke upon the ques- 
tion, Should the state charter banks? and advo- 
vocated the passage of the ‘‘Factor’s Act.” He 
also recommended for the consideration of the 
convention the silver bill and the Butterworth 
bill to tax ‘‘ futures,” now before Congress. 

Secretary Longcope submitted his report show- 
ing the progress of the association during the last 
year. Among the papers read was one by Mr. J. 
W. Blake of Mexia, on ‘‘The Banking System 
and the Necessity of Co-operation ;’’ and a paper 
by Mr. John Caro Russell, cashier of the National 
Bank of the Republic, St. Louis, upon ‘‘The Re- 
lation that should Exist between a Reserve Bank 
and its Correspondent ;” a report on ‘‘ Taxation” 
was also submitted by Mr. A. P. Woolridge. 

The officers for the ensuing year are: President, 
G. A. Levi, of Victoria; first vice-president, J. 
W. Blake, of Mexia; second vice-president, J. S. 
McLendon, of Waco ; third vice-president, E. M. 
Longcope, of Dallas; secretary, W. Goodrich 
Jonés, of Temple; first assistant secretary, W. O. 
Richardson, of Luling}; second assistant secretary, 
J. E. Longmoore, of Rockdale; treasurer, W. S. 
Gibbs, of Huntsville; members of executive com- 
mittee: J. E. McAshan, of Houston ; J. F. Miller, 
of Gonzales; A. P. Woolridge, of Austin, and T. 
J. Groce, of Gaiveston. 





